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Supreme Court of Appeals of Virginia· 
AT RICHMOND. 
Record No. 3725 
VIRGINIA: 
In the Supreme Court of .. Appeals held at the Court-Librnry 
Building in the City of Richmond on Tuesday the 25th day· 
of April, 1950. 
JAMES H. COKER, &c., 
against 
Plaintiff in Error, 
M. M. GUNTER AND ·w. 0. GUNTER, TRADING, &C., 
Defendants in Error. 
From Circuit Court of City of Norfolk. 
Upon the petition of J·ames H. Coker, in his own right and 
for the benefit of American :Mutual Liabilitv Insurance Com-
pany, as its interests may appear, a writ of error is awarded 
him to a judgment rendered by the Circuit Court of the cit)" 
of Norfolk on the 21st day of November, 1949, in a certain 
notice of motion for judgment then therein depending wherein 
the said petitioner was plaii1tiff and l\L M. Gunter and W. O. 
Gunter, trading as M. l\L Gunter and Son, and Colia :Minggfa 
were defendants, upon the petitioner, or some one for him, 
entering into bond with sufficient security before the clerk of 
the said circuit court in the penalty of three hundred dollars, 
with condition as the law directs. 
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RECORD 
Virginia: 
Pleas before the Circuit Court of the City of Norfolk,, at 
the Courthouse thereof, 011 the 21st day of November, in the 
year, 1949. 
Be It Remembered, That heretofore, to-wit: In the Circuit 
Court aforesaid, on the 11th day of June, in the year, 1945, 
came the Plaintiff, James H. Coker, and docketed his Notice 
of Motion for Judgment against the Defendants, l\L M. Gunter 
and \,V. O. Gunter, trading as]\{. M. Gunter & Son~ in the fol-
lowing words and figures, to-wit: 
Virginia, 
In the Circuit Court of the City of Norfolk. 
James H. Coker, Plaintiff, 
'V. 
M. M. Gunter and , 1..r. 0. Gunter, trading as l\L M. Gunter & 
Son, Defendant. 
NOTICE.OF MOTION FOR JUDGMENT. 
To M. M. Gunter and ,v. 0. Gunter: 
you, and each of you, are hereby notified that on the 11.th 
day of June, 1945, at 10 o'clock A. M., or as soon thereafter 
as I may be heard, I will move the Circuit Court of the City 
of Norfolk, Virginia, for a judgment against you, and each 
of yon, jointly and severally in the amount of 
page 2 ~ Twenty Thousand Dollars ($20,000.00)~ which said 
. sum is due and owing to the undersigned by reason 
of the damages, wrongs and injuries hereinafter set forth, 
to-wit: 
That heretofore, to-wit; on the 2nd day of Aug11st, 1944, 
you, and each of you, owned a certain automobile truck which 
was then and there being used, managed, operated and con-
trolled by you, through your agent, servant and employee, 
Colia Minggia, on over and near Newport A venue, in the 
City of Norfolk, Virginia; 
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That it became and was the duty of your said agent, servant 
and emplo;yee to bring and keep your said automobile truck 
under careful and complete control, and to drive., manage and 
operate the sam~ with ordinary care, having due and proper 
regard for the persons and property of others. 
That notwithstanding the duty of your said agent, servant 
and employee, as afore said, he did so carelessly, recklessly 
and negligently drive and operate your said automobile truck 
that the said automobile truck ran into, against and over the 
undersigned, J. H. Coker, and as the proxim~te r~sult. of 
which the undersigned was thereby injured in and about his 
person, suffering lacerations, contusions and fractures, and 
was badly and permanently crushed and broken especially 
in and about the left leg, pelvis and abdomen. 
That, as a direct and proximate result of the negligence 
of your said agent, servant and employee, as aforesaid, the 
undersigned has suffered, anc;l still continues to suffer, great 
physical pain and mental anguish, and will permanently con-
tinue so to suffer; and the undersigned has spent, and in the 
future will be forced to expend, large sums of ·money en-
deavoring to be cured of his said injuries, and was caused to 
suffer loss of wag·es, and will in the future be caused to suffer 
loss of wages, by reason, solely, of the injuries sus-
page 3 ~ tained as a result of your negligence, as aforesaid. 
WHEREFORE, judgment therefor wiJl be asked at the 
hands of the said Court in the amount and at the time and 
.place hereinabove set forth. 
Respectfully, 
J. H. COKER, 
and for the benefit of the American 
Mutual Liabilitv Ins. Co. as its inter-
est may appear. 
By WILLIAMS, COCKE & TUNSTALL 
Counsel. 
And on the same day, to-wit: In the Circuit Court afore-
said, on the 11th day of June, in the year, 1945: 
Upon the motion of the plaintiff. by counsel, it is ordered 
that this notice of motion be docketed. And thereupon came 
as well the plaintiff as the defendants, by counsel, and "said 
defendants pleaded the general issue to which said nlaintiff 
replied generally and issue is joined; and upon the- motion 
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of said defendants it is ordered that said plaintiff file the 
Bill of the Particulars of his Claim; and upon like motion of 
said plaintiff it is ordered that said defendants file the state-
ment of their Grounds of Defense; and thereupon said de-
fendant, M. M. Gunter, with leave of Court, filed his affidavit 
denying operation and control of the truck alleged to have 
been involved in this case; and the further hearing is con-
tinued. 
page 4 ~ The following is the Affidavit of M. M. Gunter 
filed by leave of the foregoing order: 
The undersigned, being first duly sworn, makes oath and 
says, that he is a member of the firm of M. :M. Gunter & ""\V. 0. 
Gunter, trading as M. l\I. Gunter & Son, defendants in a cer-
tain action at 1a,v·filed against them in the Circuit Court for 
the City of No1:folk, Virginia, by one James H. Coker; that 
at the time of the several matters complained of in said action, 
to-wit, August 2, 1944, the said automobile truck in said ac-
tion mentioned, while owned by these defendants was not 
then and there being used, managed, operated or controlled by 
these defendants or their agent, servant or employee, but was 
then and there being operated, controlled, used and managed 
by the Lock Joint Pipe Company and that the driver thereof 
was the agent and servant and under the control of said Com-
pany. 
(s) M. M. GUNTER 
State of Virginia, 
City of Norfolk, to-wit: 
The foregoing statement was subscribed and sworn to be-
fore the undersigned notary public for the City of Norfolk, 
in the State of Virginia, this 11th day of June, 1945. My 
commission expires on the 1st day of November, 1948. 
(s) GRACE DENMARK 
Notary Public. 
page 5 ~ And on another day, to-wit: In the Circuit Court 
aforesaid, on the 8th clay of June, in the year, 1948: 
Tl1is day came ag·ain the defendants, by counsel, and with 
leave of Court filed herein the statement of tl1eir Grounds of 
Defense; and the further bearing is continued. 
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The following is the Grounds of Defense filed by leave of 
the foregoing order ; 
For their defense, these defendants rely upon the follow-:-
ing matters : 
1. Each and every defense provable under the general is-
sue. 
2. That at the time of the accident out of which this action 
arises., the defendants' truck was leased to and was being op-
erated solely under the control of and in the business of the 
Lock Joint Pipe Company, and in such operation the driver 
of said truck 'Yas the employee, ag·ent and ser'vant of said 
company, which company alone is responsible for the negli-
gence, if any, of such driver in operating· said truck; and the 
plaintiff at the same time was likewise an employee of said 
company. 
3. The defendants further denv that the driver of said truck 
was in any manner negligent in the operation thereof as al-
leged in this action. . 
4. Tµat the said accident was clue to the plaintiff's own 
negligence in failing to use ordinary care for his own safety. 
page 6 ~ (s) H. M. WOODWARD 
Counsel for Defendants. 
Be It Remembered, That heretofore, to-wit: In the Circuit. 
Court aforesaid, on the 1st day of August, in the y·ear, 1945, 
came the Plaintiff, J arnes H. Coker, and docketed his Notice 
of Motion for Judgment against the defendant, Colia Ming-
gia, in the following words and figures, to-wit: 
Virginia: 
In the Circuit Court of the City of N' orfolk. 
James H. Coker, Plaintiff, 
v. 
Colia l\iinggia., Defendant. 
NOTICE OF, :MOTION FOR JUDGMENT. 
To Colia Minggia : 
YOU ARE HEREBY NOTIFIED that on the 1st clav of 
August, 1945, at 10 o 'r..lock A. l\I., or as soon thereafter as I 
may be beard, I will move the Circuit Court of the City of 
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Norfolk, Virginia, for a judgment against you in the amount 
of Twenty Thousand Dollars ($20,000.00), which said sum is 
due and owing to the undersigned by reason of the damages, 
wrongs and injuries hereinafter set forth, to-wit: 
That heretofore, to-wit: on the 2nd day of Au-
pag·e 7 } gust, 1944, you were operating a certain automobile 
truck owned by M. :M. Gunter and W. O. Gunter, 
trading as M. M. Gunter & Son, on, over and near Newport 
Avenue, in the City of Norfolk, Virginia ; 
Th~t it became and was your duty to bring and keep the 
said automobile truck under careful and complete control., and 
to drive, manage and operate the same with ordinary care, 
having due and proper regard for the persons and property 
of others. 
That notwithstanding your said duty, as aforesaid, you did 
so carelessly, recklessly and negligently drive and operate 
the said automobile truck that the Raid automobile truck ran 
into, against and over the undersigned, J. H. Coker, and _as 
the proximate result of which the undersigned was thereby 
injured in and about bis person, suffering lacerations, con-
tusions and fractures, and was badly and permanently crushed 
and broken, especially in and about the left leg, pelvis and 
· ·abdomen. 
That as a direct and proximate result of your said negli-
gence, as aforesaid, the undersigned has suffered, and still 
continues to suffer, great physical pain and mental anguish, 
and the undersigned has spent, and in the future will be forced 
to expend, large sums of money endeavoring to be cured of his 
said injuries, and was caused to suffer loss of wages, ancl will 
in the future be caused to suffer loss of wages by reason, 
solely, of the injuries sustained as the result of your negli-
gence, as aforesaid. 
WHEREFORE, judgment therefor will be asked at the 
hands of the said Court in the amount and at the time and 
place herein a hove set forth. 
page 8 ~ Respectfully, 
J. H. COKER, 
and for the benefit of the American 
Mutual Liability Ins. Co. as its inter-
est may appear 
By (s) WILLIAMS, COCKE & TUNSTALL 
Counsel. 
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And on the same day, to-wit: In the Circuit Court afore-
said, on the 1st day of August, in the year, 1945: 
Upon the motion of the plaintiff, by counsel, it is ordered 
that this notice of motion be docketed. 
And 011 another day, to-wit: In the Circuit Court afore-
said, on the 8th day of October., in the year, 1945: 
This day came again the plaintiff, and also came the de-
fendant, by counsel, and thereupon said defendant pleaded 
the general issue to which said plaintiff replied generally and 
issue is joined; and the further hearing is continued. 
page 9 ~ And on another day, to-wit: In the Circuit. Court' 
aforesaid, on the 8th day of June, iu the year, 1948 :· 
This day came again the defendant, by counsel, and with 
leave of Court filed herein the statement of his Grounds of 
Defense; and the further hearing is continued. 
The following is the Grounds of' Defense filed by leave of 
1he foregoing order: 
For his defense, this defendant will rely upon. the follow-
ing· matters: · 
1. Each and every defense provable under the general is-
sue. 
2. That at the time of the accident out of which thi~ action 
arises, this defendant was working and acting· under the sole 
control of, and in the business of, the Lock Joint Pipe Com-
pany, by whom the plaintiff was likewise employed, and that 
said plaintiff was covered by and received compensation for 
his injury under the compensation laws, and by reason thereof 
cannot maintain an action at law against this defendant. 
3. This defendant denies that he was negligent in tbe op-
eration of the truck in the manner alleged, or in any manner 
whatsoever. 
4. The injuries suffered by the plaintiff were due either 
solely or in part to the negligence of the plaintiff in failing 
to use ordinary care for his own safety under thn 
page 10 ~ existing circumstances. · 
(s) H. M. WOODWARD 
Counsel for Defendant. 
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And on another day,, to-wit: In the Circuit Court afore-
said, on the 18th day of November, in the year, 1949 : 
This day came ag·ain the parties, by counsel, and by agree-
ment of all parties it is ordered that these two cases he tried 
together; and thereupon said plaintiff, with leave of Court, 
filed herein his motion to reject said defendant Minggfa 's 
Grounds of Defense heretofore filed herein, whic.h motion hav-
ing been fully beard and maturely considered by the Court 
is overruled, to which action of the Court said plaintiff, by 
counsel, duly excepted; and thereupon came a jury, to-wit: 
R. N. Jones, D.S. Sorenson, G. J. Smith, G. T. Miller, Vl. A. 
Ryder: C. E. Snow and C. Speros, who were sworn to well 
and truly try the issues joined.~ and having fully beard the evi-
dence, and the hour of adjournment having been reached, were 
adjourned. until Monday morning, the 21st day of November, 
in the year, 1949, at 10 :00 o'clock A. l\L, for the further con-
sideration of this case. 
page 11 } The following is the :Motion to Reject the 
Grounds of Defense of the defendant Minggia filed 
by leave of the f oreg·oing order: 
The Plaintiff, by his attorneys, moves the Court to strike 
out and reject the paragraph numered 2 of the defendant's 
Grounds of Defense, for this, to-wit: 
The Plaintiff says that if the defendant was a co-employee 
with plaintiff of the Lock Joint Pipe Company, which the 
. plaintiff denies, such employment does not constitute a bar of, 
or defense to, the plaintiff's action, as the plaintiff says that 
the defendant is protected by an automobile liability insur-
ance policy issued to M. M. Gunter and W. 0. Gunter, trading 
as M. l\tI. Gunter and Son, and that under the terms and pro-
visions of said policy of insurance the insurance company 
that issued the said policy will be required to satisfy and dis-
charge any judgment which the plaintiff may secure against 
the defendant in this action., so that the defendant will suffer 
no loss in the event of such a judgment being obtained. 
JAMES H. COKER 
By (s) LA"\VSON WORRELL, lR. 
Counsel 
,,riLLIA:MS, COCKE & TUNSTALL, p. q. 
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page 12 ~ And on another day, to-wit: In the Circuit Court 
aforesaid, on the day and year first hereinabove 
written, viz., on the 21st day of November, in the year, 1949: 
This day came again the parties, by counsel, and also came 
the jury, sworn herein on the 18th day of November, in the 
year, 1949, pursuant to adjournment; and thereupon on the 
motion of said defendants, by counsel, it is ordered that said 
plaintiff's evidence be stricken out, to which action of the 
. Court said plaintiff., by counsel, duly excepted. And there-
upon the jury returned its verdict in the following words and 
figures, to-wit: "v\T e the Jury find for the Plaintiff in the 
amount of $20,000' '. And thereupon said defendants, by 
counsel, movecl the Court to set aside the verdict of the jury 
on the grounds that the same is contrary to the law and the 
evidence, which motion having been fully heard and maturely 
considered by the Court is sustained, and said verdict of the 
jury set aside, to which action of the Court said plaintiff, by 
counsel, duly excepted. ·whereupon the Court proceeding to 
enter such judgment as to it seems rig·ht and proper non 
obstante veredicto, it is considered by the Court that said 
plaintiff take nothing by his suit herein and that said defend-
ants g·o hence without day and recover against said plaintiff 
their costs about their defense in this behalf expended, to 
which action of the Comt said plaintiff, by counsel, duly ex-
cepted. 
The following is the Certificate of Exceptions in the above 
styled cases : 
page 13 ~ Virginia : 
In the Qircuit Court of the City of Norfolk. 
~Tames H. Coker, 
v. 
M. l\I. Gunter and ·w. 0. Gunter, trading- as ~L ~I. Gunter & 
Son, and Colia Minggia 
NOTICE OF APPEAL. 
To Mr. H. M. Woodward, 
Attorney for the defendants. 
PLEASE TAKE NOTICE that on the 17th dav of Janu~ 
ary, 1950., the undersigned will pre8ent to the ·Honorable 
Clyde H. Jacob, Judge of tlle Circuit Court of the City of 
10 Supreme Court of Appeals of Virginia 
Norfolk, Virginia, at 2 o'clock P. M., a stenographic report 
of the testimony and other proceedings in the trial of the 
above entitled case, for certification by said Judge and will, 
on the same date, make application to the Clerk of said Court 
for a transcript of the rer,ord in said case, for the purpose 
of presenting the same to the Supreme Court of Appeals of 
Virgfoia with a petition for a writ of error and sitpersedeas 
to the final judgment of tl1e trial Court in said case. 
LAWSON ·woRRELL, .JR., 
Counsel. 
Legal service of the above notice is hereby accepted this 
13th day of January, 1950. 
page 14 ~ Virginia : 
H. M. vVOODWARD, 
Attorney for the defendants. 
In the Circuit Court of the City of Norfolk. 
James H. Coker, 
v. . 
M. M. Gunter and vV. 0. Gunter, trading as 1\L M. Gunter & 
Son, and Colia 1\finggia 
RECORD. 
Stenographi~ transcript of the te~timony introduced and 
proceedings had upon the trial of the above entitled case in 
said Court on.November 18, A. D. 1949, and succeeding days 
as shown herem, before the Honorable Clyde H. Jacob, ,Judge 
of said Court., and jury. 
Appearances: Messrs. Williams, Cocke & Tunstall (Messrs, 
Williams & ·worrell), appearing for the plaintiff. 
lVIr. H. M. vVoodward, appearing· for ·the defendant. 
page 15 ~ ( The Court and counsel retired to chambers.) 
Mr. Woodward: ,vm10nt reargning· tbis, would you state, 
Mr. ·worrell, so he can get a complete record, the reaRon fur 
your motion. 
The Court: It is in the record, the basis of his motion. 
Mr. Woodward: My first objection to the motion is it is 
not timely. This case has been pending since 1945. Grounds 
James H. Coker; &c., v. M. M:. Gunter, et als. '11 
of defense were filed not weeks but years ago. On the clay 
of trial they come with a motion to reject and it should have 
been made timely, if there was reason for it, and not imme-
diately before the trial. 
The Court: The Court doesn't follow vou on that. I think 
he can make such motion at any time. it might give you a 
right to move the Court to continue, but the Court will never 
say that' a motion that goes to the heart of the case is ever 
untimely made. It is a question of discretion of the Court. 
l\tir. Woodward: In support of my position, I can recall 
offhand one case in which the same situation arose,.in· which 
the defendant came in on the day of trial and wanted to file 
an affidavit denying ownership and the Court re-
page 16 ~ jected it and said it should have been timely filed, 
and the Court of Appeals supported the trial 
Court. There are other authorities, I am sure.· My main 
reason is there is nothing to the motion on its· face and be-
cause the defendants are protected by liability insurance, as 
far as I know, has never been grounds of a limited defense. 
It is a policy to indemnify the insured for any loss he may 
have suffered and the insurance company stands in the shoes 
of the named defendants. 
The Court: They said in this last case that the plaintiff 
could have no rights against the insurance company if the 
assured had no rights. 
Mr. Woodward: Thev held that where there was no ac-
tion against the employer because of worlonen 's comp~nsa-
tion coverage there was likewise no right of action· against 
the fellow servant who was individually guilty of negligence. 
I sug·gest, without further argument, that the motion be over-
ruled. 
The Court: The Court will overrule the motion to strike 
out or reject Paragraph 2 of the defendant's grounds of de-
fense. 
page 17} Mr. Worrell: "\Ve except for the reasons stated 
to the Court, on the grounds that the motion should 
have been sustained. 
M:r. Woodward: This case is brought in the name of a 
man named Coker. There is something over $4,500.00 in 
medical expenses and I assume, since the declaration so al-
l~ges, that he lost considerable time. 
The Court: He could not have had that large medical bill 
without losing time. · 
Mr. Woodward: It is my understanding that all of these 
medical expenses, and either all or a substantial portion of 
the wages were paid by the compensation carrier, therefore, 
the action is for the benefit of the insurance carrier as well 
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as Coker. It might be well to iron that out in the pre-trial 
conference and have them amend the pleadings accordingly .. I 
think it should show in the pleadings. 
The Court: You might have the Court require the plaintiff 
to amend his proceedings to show the real parties in interest.. 
Mr. Woodward: That is right, if what I said is the fact. 
I think it is. 
Mr. "\Villiams: I have had tllat up a great many 
page 18 ~ times and I think the statute itself says snit may 
be brought in the name of the insurance compnuy 
or the insnred employee. I think that is the exact language 
of the statute. 
The Court: Yon were counsel in tlie case of Jones against 
the Belt Line. Wliat did the Court do in that casef 
Mr. Williams: The Conrt endorsed it on the declaration 
but didn't ·give the declaration to the jury. 
The Court·: -The Court will follow that ruling then. l\f r. 
Justice Holt said that, in his opinion, the jury shonld know 
who the parties in interest were. 
Mr. Williams: There were two points made in that case. 
That was at the very beginning of the trial and Mr. 'Willcox 
made the motion that it should be endorsed for the benefit of 
the insurance company as its interests might appear. Judge-
Shackleford overruled the motion and would not permit the 
declaration to go to the jury, but stated it could be endorsed 
on the declaration after the trial. 
The Court: ·why did Justice Holt make that remark? 
l\fr. 'Williams: In his op,ening statement Helm 
page 19 ~ Jones said, '' This snit is for the benefit of the lady 
and their little child,'' at whicI1 time Tom ,vmcox 
g·ot up· and asked that the jury be excluded and told the Court 
that it was part, but not the whole, truth, and he was going~ 
to state in his statement tbat it was for the benefit of the in-
suranc~ company. The Court said he could not do it. There 
were two assignments of error, one is not being allowed to 
state to the jury tlrnt it was for tlie benefit of nqt only the 
widow but the insurance company: and tlmt the Court Imel 
~·efused to endorse it on tlle declaration and let it g·o to the 
Jury. 
The Court: TJ1e Court Jiad refused to endorse it? 
Mr. ,vmiams: He wanted it written on that, "For the 
benefit of" so and so, "as interest mig11t appear.'' As to 
the remarks tllat ,Justice Holt made, I tllink it is perfectly 
patent he was talking about tI1e i:;tatement of Jones, and he 
said it was a part of the truth but not tlle whole trutll. He 
said it was incidental error. 
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The Court: The Court will follow that case of Jones 
against the Belt Line and direct the plaintiff to 
page 20 ~ endorse on the declaration the name of the insur-
ance carrier as its interests may appear, but re-
tain the declaration when the jury retires. 
M:r. ·w oodward: I except to the Court's ruling. It is a 
fact, and I assume it is not denied by the plaintiff, that the 
wages and all of the medical expenses have been paid by the 
compensation carrier and that the compensation carrier is, 
therefore, very materially interested, and that fact should be 
known to the jury. 
::M:r. ·wmiams: vVe have no objection to endorsing on there, 
making that endorsement on there, and letting the jury have 
it. 
l\Ir. "\Vorrell: If your Honor please, I think that-
The Court: Counsel has just acquiesced in Mr. "\Yood-
ward 's motion, so what we have just stated is not necessary 
on the record. 
Mr. "\Yorrell: Just one further thing. The plaintiff took 
the deposition of a witness, .Jack }Iatthews, somewhere out 
west and it has been filed. Attorneys bad been employed for 
that purpose and on the completion of the taking of the depo-
sition the defendant, through his attorneys out 
page 21 ~ there, immediately, upon a verbal notice, took the 
deposition of a witness which I find has been filed. 
I would like to move at this time that that be rejected and 
stricken from the papers in the case. They g·a,·c absolutely 
no notice. 
The Court: You are the defendant f 
:M:r. "\\Torrell: No, I am the plaintiff. 
The Court: ·what do you say about that, l\Ir. "\Yoodward 1 
It requires timely notice. 
~Ir. vVoodward: Timelv notice means what is reasonable 
under the circumstances. ·The plaintiff wns taking the depo-
sition of the same ·witness, and at the completion of the tak-
ing of the depositions the attorney in Denver, where the 
deposition was taken, felt that lie should take testimony on 
behalf of the defendant, and the plaintiff's deposition having 
been taken, defendant's nttorney immediately g·ave notice. 
I don't believe they raised any objection at tlie time. 
The Court: Is there a requirement that there shall he 
written notice 7 
Mr. ·w oodward: I have seen them without written notice. 
The Court: I don't know of any depositions hav-
page 22 ~ ing been taken on verbal notice. 
Mr. "\Voodwarcl: ·was any ohjediou made to the 
taking of that deposition at the ·time f 
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· Mr. Worrell: Yes, the recoi.·d will show an objection was 
made. Counsel out there had been employed for one specific 
purpose and only one, and that was for the taking of the 
depositions on behalf of the plaintiff. If plaintiff's attorneys 
had acquiesced in it it would have been without their au-
thority. They had not been employed to accept service. 
Mr. ,voQdward. Let's get the deposition and see whether 
they made any objection. 
The Court: The Court wil_l sustain the motion to object 
to the deposition based on vel·bal notice. 
Mr. "\Voodward: The defendants except to the ruling of 
the Court in excluding the deposition of Jack Matthews taken 
on behalf of the defendants at Denver, Colorado, June 14, 
1948, on the grounds that these depositions were taken about 
15 months ago, were promptly fi]ed in the office of the Clerk 
of this Court, and there appears to have been no objection 
to the taking thereof at the time they were taken, written 
notice having been waived by counsel being present 
pag·e 23 ~ who more or less agreed to the taking of the depo-
sition, they participated therein., and if any objec-
tion could be made by the plaintiff it should be made within 
a reasonable time after the depositions were taken and filed 
in Court so that the defendants would have had an oppor-
tunity of retaking the depositions after written notice, if they 
desired so to do~ 
The Court: Did you say the records showed an objection 
was madef 
Mr. ,v orrell: Yes, sir. The attorney stated he thought 
the taking of the deposition at that time should be objecied 
to by the plaintiff. 
Mr. Woodward: That was at the end of it. My other point 
is that objections to the taking of depositions must be made 
at the proper time. These depositions have been on file 15 
months. 
The Court: Does that apply to questions and answers? 
l\ifr. "\Voodward: It applies to whether the depositions were 
properly taken. You can raise objections at the time·the depo-
sition is taken and that can be made at the trial, but not a mo-
tion ·to exclude tl1e deprn;;itions. A motion to re-
pag·e 24 ~ ject should be made within a reasonable time be-
fore the trial. 
The Court: The defendants might be entitled to a con-
tinuance. 
Mr. Woodward: I am not going to ask for a continuance 
for the reason that this case has been pending since the sum-
-mer of 1945. It has been set for trial seven times and con-
tinued each time at the requ~st of the plaintiff in most of the 
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instances, and in several instances the day before the case 
was set for trial they have appeared and asked for continu-
ances, and the defendants have been put to a great deal of 
inconvenience and expense, and in spite of the fact I think 
these depositio1.1s should not be excluded at this time, I don't 
feel I am justified in asking for a continuance of the case. 
( Court and counsel returned to the courtroom and the jury 
was selected and sworn.) 
The Court: Is there any motion, gentlemen Y Proceed 1 
(Opening statements were made to the jury.) 
The Court: Gentlemen, there are two actions. They don't 
seem to be joint actions. I understand from counsel they are 
to be tried together Y 
page 25 ~ l\:fr. Woodward: It was agreed months ago they 
would be tried together. 
The Court: Let the record show that. Who will you haveY 
JAMES H. COKER, 
the plaintiff, having been first duly sworn, was examined and 
testified as follows : 
Bv Mr. Worrell: 
·Q. Mr. Coker, speak out loud enough so both the Court. 
and jury can hear you. Your name is James H. Coker? 
A. Yes, sir. 
Q. Mr. Coker, by whom are you employed? 
A. Lock Joint Pipe Company. 
Q. Were you so employed by them on the date of August 
2, 19447 
A. Yes, sir. 
Q. Were you working for them in the laying of pipe be-
tween Colley A venue and Newport A venue parallel with the 
railroad track in the Citv of Norfolk? 
A. Yes, sir." 
pag·e 26 ~ Q. What was your position with the Lock Joint 
Pipe Company? 
A. Assistant foreman. 
Q. Who was foreman on that job? 
A. .Jack Matthews. 
Q. In connection with the work that was being done there., 
was it necessary for trucks to be used to haul dirt? 
A. Yes. 
16 . Supreme Court of Appeals of Virginia 
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Q. Whose truck was being used to haul dirt on August 2, 
1944, do you know? 
A. M. M. Gunter & Son. 
Q. ,vho was the driver of that trtick t 
A. Colia Minggia. 
Q. Colia Minggia t 
A. Yes, sir. 
Q. ·well, now, prior to August 2, 1944, had Colia Minggia 
operated the truck on the project! 
A. Yes, sir. 
Q. Over a period of approximately how longt 
A. Oh, I w0.~ld say a month, maybe a little longer. 
Q. Do you lmow· whether any instructions had been given 
to Colia Minggfa and other drivers of Gunter's trucks rela-
tive to the manner in which they should pull into position for 
the trucks to be loaded at a particular spoU 
A. They were supposed to pull up and come in 
page 27 } on Newport A venue. 
The Court: That is not responsive to the question, not 
what tliey were supposed to do, but had any instructions been 
given them as to how they should clo it. 
A. They were supposed to baclr in. 
By l\lr. Worrell: 
Q. They had been told to back in. 
A. Yes, they had been told to back in. 
Q. Had any instructions be.en given them with reference 
to what, if anything, they should do before backing in? 
A. Supposed to stop and wait until they got a signal. 
Q. From whom were they to get sig·nals t 
A. Jack Matthews and mvself. 
Q. Was anyone else there" who was giving them signals? 
A. Not supposed to have been. 
Q. On August 2, 1944, how far from the place where the 
trucks entered tbe project was the ditching· machine located f 
A. 150 foot. 
Q. Was the boom pointed toward the direction from which 
the trncks backed or awav from it f 
A. A way from it. " 
Q. ·what was called the back of the machine was the point 
toward the direction from which the trucks backed! 
A. That is right. 
James H. Coker, &c., v. l\L M. Gunter, et als. 17 
Jarnes H. Coker. 
page 28 ~ Q. vVas a man by the name of Robert Sanford 
working at that time for the Lock Joint Pipe Com-
pany? 
.A.. Yes, sir. 
Q. What were his duties i 
A.. Bulldozer operator. 
Q. Is he working for them now f 
A. No, sir. 
Q. Do you know where he if, V 
A. No, sir. They tried to find him and haven't been able 
to locate him. 
Q. Do you know where the bulldozer he was operating was 
located on the day or morning of August 2nd? 
A.. Around 200, maybe 300, feet towards Colley Avenue. 
Q. Was that in front of the boom of the crane or behind it l 
A. In front. 
Q. So it was further away from the point where the trucks 
pulled in than the crane ·was i . . 
A. That is right. 
Q . .And that is about what distance 1 
A. I would say around 200 or 300 feet maybe. 
Q. Do you know whether or not Sanford experienced any 
difficulty with the bulldozer he ,vas operating that morning., 
whether he had any mechanical trouble with iU 
The Court: Is any negligence in the operation 
page 29 ~ of the bulldozer charged 1 
Mr ~ orrell: No, sir. It is to show his activi-
ties. 
The Court: Do you objeet to the question f 
Mr. "'Woodward: Yes, sir. 
The Court: Sustained. 
By lVIr. ·w orrell: 
Q. Did you have occasion to go to the bulldozer being op-
erated by Robert Sanford? 
A. Yes. 
Q. Did you tlien leave the bulldozer? 
A. I left tllc bulldozer. 
Q. For what purpose? 
A. "\Vent hnck to the crnne to get a wreneli. 
Q. Did Robert Sanford stay at tl1e bulldozer f 
A. ffe was with me. 
Q. He went with you to the crane? 
A. Yes. 
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Q. Where did you expect to get the wrench. from Y 
A. Out of the crane. 
Q. Where was the wrench that you expected to get located 
in the crane? 
A. In a little toolbox. 
Q. How large was the toolbox? 
A. Around 20 inches long and about six inches 
page 30 ~ higb and about six inches wide. 
Q. Was there only one wrench in the toolbox? 
A. No, the- toolbox was full of wrenches. 
Q. About what did that toolbox as loaded with the wrenches 
weight 
A. ,v eighed around 30 pounds. 
Q. At the time you got that toolbox did you know where 
Jack Matthews, the foreman, was? 
A. He was back down on the other side of .the bulldozer, 
some place in there, back in another part of the project. 
Q. Back beyond the bulldozer? 
A. Yes, sir. 
Q. I believe you said that was in the opposite direction 
from which the trucks backed? 
A. Yes. 
Q. What did you do after you got the toolboxT 
A. Stepped down in the door and crawled down on the 
ground and taken the toolbox in each hand and walked back to 
the back of the truck and set it down on the railroad track 
back of the crane, and walked around back of the crane with 
the toolbox in my hand. 
Q. When you got out of the crane with the toolbox where 
was Robert Sanford? 
A. Standing on the ground. 
Q. Where did you go? 
page 31 ~ A. Walked around to the back of the crane and 
over to the railroad track. 
Q. ·where did Robert Sanford go f 
A. He was beside me. 
Q. As you walked around the crane with the toolbox in your 
arms did you see the dump truck of 1\L M. Gunter driven by 
Colia l\finggia? 
A. No, I didn't see the truck. 
Q. Did you give any signal to that truck or any signal to 
anybody? 
A. No, I didn't give any signal to anybody. 
Q. Could you have g·iven a signal with your hands with the 
toolbox in your arms? 
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A.. No. I had both hands on the toolbox. 
Q. You have stated that you walked around the back of 
the crane and sat down at the edge of the railroad track. 
What did you do then f 
A. Opened the box up and looked in for the wrench. 
Q. Did you immediately find the wrench that you were look-
ing for? 
A. No. I was there two or three minutes looking for the 
wrench. 
Q. Then what happened! 
A. The truck came back and when I knew it was there it 
was hitting me on the left leg and was coming up my leg. 
Q. During the time that you were getting the 
page 32 } toolbox out of the crane and while you were look.;. 
ing in the tool box over beside the railroad track, 
tell the jury whether or not the motor of the crane was run-
ning? 
A. The motor of the crane was running. 
Q. Is that a quiet motor, or not? 
A. No, it is a noisy motor. 
Q. Does it make considerable noise? 
A. Makes lots of noise, yes. 
Q. At the time you sat down at the edge of the railroad 
track and looked in the toolbox, did you then know where Jack 
1\1:a tthews was f 
A. Yes. 
Q. Where do you say he was at that time? 
A. Back to the bulldozer. 
Q. Was anybody near' the crane that had any authority to 
signal the truck to come back in there? 
A. No. 
Q. Do you know whether the driver of that truck gave any 
signal, whether he blew his horn, before he backed in? 
A. If he had blew his horn I could have heard the horn. 
Q. Why would you have heard the noise-
Mr. Vl oodward: I object to that. 
The Court : Sustained. 
Bv Mr. Worrell: 
page 33 } ~Q. You say you would have heard the horn? 
A. Yes. 
I' 
Q. What did the truck do? You say it roiled up on your 
leg. Did it hurt your leg? 
A. It broke my leg in three places. 
.J 
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Q. How far up your leg did it roll i 
A. All the way up into my hips. 
Q. After it occurred were you taken to the hospital, right 
after that? 
A. Yes 1 sir. Q. That was on August 2ndt 
A. Yes. 
Q. How long did you stay in the hospital 6/ 
A. The first time I stayed in the hospital from that date 
until in March., 1945. 
Q. From August 2, 1944, until March1 1945? 
A. Yes. 
Q. Right after this truck rolled up on your leg, as yon have 
stated, and before you were taken to the hospital, did you 
enter into any .discussion with anybody about whose fault 
it was or w:asri 't that got your leg injured¥ 
A. No. . 
Q. Did you make any statement to anybody or any state'-
ment at all that it was not Colia :M:ing·gia 's faulU 
A. No. I tried to get them to pick me up and 
page 34 ~ they said they could not. I wanted to stand np and 
they said I was r,-ot able to. 
Q. Were yon in pain 1 
A. Yes. 
Q. Did you make any statement to anybody or any state-
ment at all that it was your faulU 
A. No. 
Q. After you were discharged from the hospital in March, 
1945, did you go back to the hospital Y 
A. Yes, sir. 
Q. About how long did you stay in there then f 
A. I stayed in there two weeks. 
Q. When did you go back to work after this accident on 
Aug1.1st 2, 19441 
A. In ,Tanuary, the first part of January in 1946. 
Q. What were you earning at the time of this accident, Mr. 
Coker? 
A. $65.00 a week. 
Q. Mr. Coker, are you doing the same work for the Lock 
Joint Pipe Company now that you were doing at the time of 
the accident? 
A. No. 
Q. Are you able to do the same kind of work that you were 
doing for the Lock Joint Pipe .Company prior to that timef 
A. No. 
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page 35 ~ Q. Is your physical condition the same now as it 
was before the accident? 
A. No, sir. 
Q. Are both of your legs the same length? 
A. No, sir. 
Q. What is the difference in them¥ 
A. Around an inch and a half. 
Q. Which is longer or shorter? 
A. The right leg is the longest. 
Q. Which leg was injured f 
A. Pardon me? 
Q. Which leg was injured 1 
A. The left leg. 
Q. Diel you at any time after you had gotten released from 
the hospital wear any special equipment? 
A. Wore a high built-up shoe for a long time. 
Q. I believe you are not wearing it now? 
A. No. 
Q. Can you walk with the same ease that you were able to 
walk before the accident¥ 
A. No, sir. 
Q. You say you can't do the same work? 
A. No, sir, I can't do the same work. 
Q. Do you suffer at all at this time as a 1·esult of this acci-
dent? 
page 36 ~ A. Yes, sir. 
Q. How do you suffer¥ 
A. Through my leg·. It gefa; tired and goes to aching, and 
I hurt in my hips, too. 
Q. Who was your doctor i 
A. Dr. l\L S. Andrews. 
Mr. ·worrell: That is all. 
CROSS EXAMINATION. 
By l\Ir. "\Vood~vard: 
Q. Mr. Coker, how long have you been working for the 
Lock Joint Pipe Company, or had you been working for them 
before this accident occurred¥ 
A. Close to ten years. 
Q. About ten years 1 
A. Yes. 
Q. Doing work somewhat similar to this Y 
A. Yes. 
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Q. Laying pipe in various places T 
A.. Yes. 
Q. This particular pipeline that you were working on had 
extended from the City pumping station down at Lamberts 
Point up to the point you had reached in A.ugustT 
A.. Yes. 
page 37 ~ Q. You had been engag·ed in that operation for 
about six months, had you not Y 
A. Well-
Q. You started in N oYember Y 
A. Yes. 
Q. This same truck had been used on. that job often, every 
day, when it was needed, during that period? 
A. Not all the time, no. 
Q. I say not all the time but some truck driver had been · 
on the job hauling various materials at various times Y 
A. No-he was there about two months. 
Q. About how much f 
A. Around two months before that. 
Q. Immediately before the accident? 
A. Yes, before the accident. 
Q. The pipeline was laid in 23rd Street which is just north 
of the railroad tracks, all the way from Colley A venue east-
ward toward Granby Street at this time? 
A. About 150 foot back from Newport A venue. 
Q. I understand you had not reached Newport A.venue, all 
that distance¥ 
A.. No. 
Q. But you had come all the way along from Colley Ave-
nue, up past Colley A.venue to nearly Newport? 
A. Yes, sir. 
page 38 } Q: And it was necessary in removing the excess 
dirt through at least that part of the ope1·ation to 
back the truck in past the crane along·side the boom? 
A. That is right. 
Q. And remove one or two truckloads of dirt from each 16 
foot length of pipe to be laid? 
A. Yes, it was necessary to move it. 
Q. Was it necessary to move one or two loads from <-:ach 
16 foot length Y 
A. Yes, at least that many. 
Q. How many lengths of pipe were laid a day? 
A. It depended upon how much· dirt they had to remove 
and how deep they had to g·o. 
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Q. There wouldn't be much difference in the depth around 
there; it was perfectly level? 
A. Around eight or ten or maybe twelve. 
Q. Eight or ten or twelve lengih~ a day? 
A. Yes. 
Q. If I understand you correctly, you would .lay eight or 
ten or twelve lengths a day? - · 
. A. Yes. 
Q. Can we reasonably assume the average would be about 
ten lengths a day? 
A. Yes. 
Q. Or 160 feet of pipe line Y 
page 39 ~ A. Yes. 
Q. Since you removed one or two truckloads of 
dirt to the length of pipe, it would be 15 or 20 truckloads a 
day? 
A. Yes. 
Q. Do you know how far that difoh was north 9.f the north-
ern rail of the railroad track? 
A. It was 14 foot, I believe it was, to the center of the· 
pipe from the railroad itself. 
Q. That was 30 inch pipe? 
A. Yes, sir. 
Q. That is the inside measureme~t; is that right 1 
A. Yes, sir. 
Q. Concrete pipe, was it? 
A. Yes, sir. 
Q. How thick was this pipe, the side walls t 
A. Five inches, I believe. · 
Q. That meant you had 40 inch outs\de diameter pipeY 
A. Yes, sir. 
Q. You were digging a ditch, and the ditch had to be some-
what larger than the size of the pipe for the pipe to get in 
there? 
· A. Yes, somewhat larger. 
Q. WhaU 
A. Somewhat larger, yes. 
Q. About how wide was the ditch you were digging, four 
feet? 
page 40 r A. Figured around five foot. 
Q. Around five feet 7 
A. Yes. 
Q. So that from the side of the ditch to the railroad track 
you were in a 14 foot space, and it would be 111.h feet? 
A. Yes. 
. 'I 
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Q. The railroad ties extended out beyond the rail about 
two feet, I believe, didn't they 1 
A. Somewhere in that neighborhood. 
Q. Somewhere in that neighborhood t 
A. Yes. 
Q. So that at the most between the end of the railroad ties 
and the side of the ditch there would be about 91/z feet; is 
that righU 
A. About right. 
Q. I am not trying to get you down to the exact inches. 
That crane or ditching machine that you have spoken of was 
right wide itself? 
A. Yes, 11 foot. 
Q. 11 feetY· 
A. Yes.· · 
Q. Is that right, 11 feet f 
A. I think somewhere around 11 foot. 
Q. That set right astraddle of the ditch, or location of the 
ditch! 
page 41 ~ A. That is right. 
Q. And in backing in to g·et a load of dirt the 
truck had to operate in a space between the side of the crane 
or digging machine and the railroad track f 
A. That is right. 
Q. Five. foot off that 14 would leave nine feet at tbe most 
that he would have to g·et back in there, a space nine feet wide. 
He bad to go back, back back past the body of the ditching 
machine before he could be loaded f 
A. Yes, sir. 
Q. The ditching machine, as I understand it, was a swivel 
type machine on a caterpiller platform and the wl1ole _ma-
chine rather than the boom moved? 
A. Yes, sir. 
Q. The machine and boom stayed stationary with respect to 
each other? 
A. Yes. 
Q. And when they wanted to get a load of earth in the 
bucket the whole machine swung to the left and then over the 
center of the truck f 
A. Yes, sir. 
Q. And the truck had to get past the body of the maclline 
because in turning it would have struck the truck if the truck 
didn't have enough room? 
A. Yes the truck had to get by the maehinP. 
page 42 } Q. Had to get beyond the body of the crane °l 
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A. Yes. 
Q. Mr. Coker., the particular occasion when this accident 
happened, you said Mr. Matthews was down beyond the bull-
dozer? 
A. Yes; sir. 
Q. The bulldozer was somewhere between two anJ three-
hundred feet west of the ditching machine? 
A. Yes, sir. 
Q . .Are you sure where l\fr. Matthews was? 
A. I am sure he was down that way, yes. 
Q. I understand he was down that way, but wasn't he 
nearer the ditching machine than you have indicated 7 
A. No, sir. 
Q. Are you certain about that? 
A. I am certain, yes, sir. 
Q. Did you see Mr. Matthews at any time after you went 
back to the bulldozer· with Sanford Y 
A. Pardon me 1 
Q. Did you see him after thaU You went back to the bull-
dozer with Sanford? 
A. Yes. 
Q. Mr. Matthews may have been out there, but what I am 
asking you is did you see Mr. Matthews after you came back 
up to the ditching machine? 
page 43 ~ A. No. 
Q. Your statement that Mr. Matthews was be-
yond the bulldozer is based upon your knowledge of his posi- . 
tion at the time you and Sanford were at the bulldozer! 
A. Yes, sir. 
Q. Your answer is yes? 
A. Yes. 
Q. You say you get a box of tools out of the ditching ma-
chine! 
A. Ye8, sir. 
Q. The ditching machine at that time was setting with the 
boom pointing west or towards Colley Avenue? 
A. Yes, sir. 
Q. The back end of the machine was towards Colley AYe-
nue? 
A. Yes. 
Q. Where on the ditcl1ing- machine was the toolkit f 
A. I would call it on the ri!?;ht-hancl ~dde of thP. machine. 
Q. Referring to the right-band side, would it he setting next 
to the railroad track? · 
A. No, the opposite side. 
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Q. Was it kept in the end next to Newport A venue or the 
end .down next to the boom? 
A. Back towards the end, next to Newport A venue. 
Q. Toward Newport Avenue! 
page 44 ~ A. Yes. 
Q. So when you came up there to get these tools 
you had to walk past the body of the ditching machine to 
what we refer to as its back end? 
A. I had to get up in the machine to get the wrenches. They 
were setting just inside the door on the floor to the left-hand 
side of it. 
Q. Did you have to get in the machine to get them? 
A. Yes. I crawled up in the machine and pulled the 
wrenches to the door and got out of the machine and taken 
the wrenches out in both hands. 
Q. 'When you got those wrenches out which direction did 
you walk towards the railroad track? 
A. ·went around the back of the machine over to the rail-
road track. 
Q. You went around the back? 
A. Yes. 
Q. Was the end toward Newport A venue or Colley? 
A. No, towards Newport. 
Q. You got them out of the back end, the tools¥ 
A. What? 
Q. You got the box of tools out of the back end? 
A. I got them out of the door on the opposite side from the 
railroad track. 
Q. And came a round east of the machine towards 
page 45 ~ Newport and walked over to the railroad track? 
A. Yes, that is right. 
Q. Where on the railroad track with ref ere nee to the ditch-
ing machine did you set that box down? 
A. Along sort of parallel with the back of the machine. 
Q. You mean by that you set it down opposite the machine 
towards Newport A venue 1 
A. Right across from the machine. 
Q. Aren't you mistaken about that, and didn't you set it 
down around the end of the bodv of the machine some 10 or 
12 feet back? · 
A. No. I walked rig:ht around to the machine, rig·ht a round 
the back of the machine, over to the railroad track and set 
the wrenches on top of the rail. 
Q. You either stooped down or sat down on the end of the 
railroad ties, did you f 
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A. No. I squatted on the railroad ties. 
Q. On the end of the railroad ties f 
.A.. Yes. 
Q. Did you say that when you did that th~ truck wasn't 
there? · · 
A. No, sir. 
Q. What? 
A. It wasn't there. 
Q. Isn't it a fact, l\fr. Coker., that the truck was 
page 46 ~ standing there when you got the box of tools out 
of the ditching machine! 
A. There was a truck no place up there. 
Q. Isn't it a fact that you waved the truck to proceed back 
to the loading position? 
A. No, sir. 
Q. I am warning you on that as I expect to· contradict you 
on it. You say you didn't f 
A. I didn't wave for him to come back. 
Q. You also tell us he wasn't there? 
A. I didn't see a truck up there anywhere. 
Q. If the truck had been standing· there within 35 or 40 
feet of the machine vou would have seen it f 
A. If it had been close enough, yes. 
Q. What was the ditching machine doing at that time? 
A. The ditching machine was standing still at that par-
ticularly time. 
Q. Standing still f 
A. Yes, sir. 
Q. From the time you put the box of tools down on the rail-
road track and sat down, how long was it before you were 
struck? 
A. About three or four minutes. 
Q. About three or four minutes? 
A. Yes. 
page 47 } Q. You don't mean to tell us that it took you 
three or four minutes to find the wrench you were 
looking for in a 20 inch box of tools? 
A. It was a small wrench and the box was full of tools. 
Q. Do you think you were there three or four minutes? 
A. I think so. 
Q. During that three or four minutes that you were look-
ing in the box did you-withdraw that. You say you sat 
down there. ·which way were you facing f 
A. I was facing the railroad track. 
. 
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Q. Which would be south. The railroad track runs east 
and west? 
A. Yes .. 
Q. Newport A venue would be to the your left! 
A. That is right. 
Q. During that three or four minutes you sat there in the 
roadway did you look to see whether anything was approach-
ing! 
A. No. I was looking for the wrench. 
Q. You paid no attention to what was down alongside the 
crane! 
A. I didn't look up .. 
Q. The crane was waiting for the truck to get there so they 
could proceed to dig the ditch f 
A. Yes, that is right. 
Q. And the main purpose of this whole operation 
page 48 ~ was to dig a ditch to put the pipe in itY 
A. Yes. 
Q. So while the crane was waiting it was just losing time 
on the operation I 
A. Yes. 
Q. Now, Mr. Coker, didn't you make the statement a few 
minutes after the accident happened in substance, and I don't 
know the exact words, but that it wasn't the colored boy's 
fault! . 
A. No, sir. 
Q. You positively deny that Y 
A. The only thing I tried to do, I was asking them to pick 
me up and let me stand up. 
Q. I am warning yon I expect to contradict you on that. 
Mr. Williams: I object to that examination. It is a ques-
tion of opinion and not fact. 
Mr. Woodward: ·what is not a question or fact¥ 
The Court : The Court will instruct the jury that even 
though they believe he made the statement it would not re-
lieve the defendant of liability if it is liable. He might say, 
''I don't think you are responsible at all." It can be con-
sidered by the jury with the other evidence in de-
page 49 ~ termining the liability. 
1Ir. "\Voodward: I understand it is not a re-
lease, but if it was made it was made at the time when every-
thing· was fresh in his mind. 
Mr. Williams: We note an exception. \Ye submit it is not 
admissible evidence for any purpose. 
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By Mr. Woodward: 
Q. You said this man Sanford was with you at the time? 
A. Yes, sir. 
Q. Is be here today? 
A. No, sir. 
Q. You said you haven't been able to find him. What ef-
fort have you made to find him? 
.A. Pardon me? 
Q. What effort have you made to find him? 
A. We have made an effort to find him and can't find him. 
Q. What effort have you made¥ 
A. The only thing is we tried to find his address, and tried 
to run down the address he gave, and we can't find him. 
Q. You say you ran down the address he gave. A lot of 
people move quite frequently and you can trace them from 
one address to the other? 
A. Every place we could. 
page 50 ~ Q. How long· did he continue to work on the job 
after you were hurt, do you know? 
A. No, I don't know that .. I was in the hospital. 
Q. Did you ever see him after that date? 
A. No. I was in the hospital. 
Q. You never saw him? 
A. No, sir. 
Q. You say you were earning $65.00 a week. Was that net 
or gross? 
A. That is the weeklv salarv at that time. 
Q. How is thaU · " 
A. That was the weekly salarv at that time. 
Q. I understand, but there were withholding taxes in 1944, 
were there? 
A. Yes. That was taken out, too. 
Q. ,vhaU· 
A. That was taken out, too. 
Q. How much was that t 
A. I wouldn't know just now. I don't know enough about 
income taxes to know. 
Q. You knew your employer was taking out income taxes? 
A. Yes. 
Mr. '\Villiams: That dicln 't keep him from making money. 
I pay income taxes, too. 
The Court: He can recover only what be, him-
page 51 ~ self, lost, and not what the Government lost. 
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By the Court: 
Q. Do you know how much cash money you had after you 
were paid off! 
A. Not exactly, no, sir. 
Mr. Williams: He can figure it out. 
By Mr. Woodward: . 
Q. You were married, were you? 
A. Yes. 
Q. How many children did you have then? 
A. One. 
Q. So you had two dependents besides yourself? 
A. Yes. 
Q. ·we can easily determine from that what the net was. 
Now, Mr. Coker, isn't it a fact that while you were earning 
$65.00 your employer has paid you or paid you during the 
time you were disabled? 
Mr. ·wmiams: I object. to that. 
. The Court: The objection is sustained. 
Mr. lV'oodward: I can prove that he lost nothing in wages. 
The Court: The Court has ruled on it. Note your excep-
tion. 
Mr. ·w oodward: I except to the Court's ruling. Shall I 
state it in the presence of the jury Y 
page 52 ~ The Court: Gentlemen, you may step out in the 
hall until you are called. 
( The jury retired.) 
Mr. vVoodward: l\fy point there, if your Honor please, is 
that this man was paid by his employer during the entire time 
he was unable to work and he didn't suffer that loss of wages 
which he is attempting to prove. Maybe his employer is out 
of money on account of the accident, but the employer is not 
suing. I submit, when it comes to recovery for compensatory 
damages, if be is e·ntitled to anything it is for pain and suffer-
ing and that he has had no actual loss of earnings. 
The Court: That question has been passed on time and 
time again. Have you any authorities to sustain your posi-
tion? 
Mr. ,voodward: No. 
The Court : There was no liability on the part of his em-
ployer to contribute. It was a gift, a present, to him. A per-
James H. Coker, &c., v. M. M. Gunter, et als. 31 
James H. Coker. 
son who is liable in damages should not profit by the kind-
ness of his employer. 
Mr. Woodward: He should not be permitted to collect 
twice. That is what it amounts to. He has· been 
page 53 } paid for that time by his employer and my point 
is he hasn't suffered any loss in wages. The de-
fendants except to the Court's ruling on the ground that if 
this witness were required to answer the question asked it 
would appear that his employer paid him throughout the pe-
riod of his disability and that he has suffered no loss of earn-
ings because of such disability and is not entitled to ask for 
recovery for wages during disability. 
( The jury returned.) 
By Mr. Woodward: 
Q. Mr. Coker., the position that you placed yourself in when 
you sat down was such that if the truck had come back in 
tbere·it would necessarily have had to hit you? 
A. Yes. 
Q. Could not have gotten back to the back end of the ma-
chine without backing over the place that you were T 
A. -That is right. 
Q. So you could have put your toolbox over between the 
rails a couple of feet or more and you would have been in a 
safe place? 
A. I could have put them over there, yes. 
Q. It was just a matter of putting them over between the 
tracks rather than on the ties. It was not a main 
pag·e 54 ~ line track Y 
A. No. 
Q. Just a switch track there? 
A. Yes. 
Q. It was likewise true due to the construction of the truck 
it was impossible for the driver to see immediately behind 
it or off to the right rather? 
A. He had mirrors and he may have been able to see. 
Q. The mirror would have been on the left, the driver's 
side, and it wouldn't have shown anything behind the truck! 
A. Not directly behind it. · 
Q. And the more he came in in this direction (indicating) 
the more blind spot he had; is that right Y 
A. How is that Y 
Q. Say this is the truck driver who sits on the left side? 
A. Yes. 
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Q. The body is wider than the cab! 
A. Yes. 
Q. He can't see through the window. because of the dump 
bodyt 
A. No. 
Q. The only thing he can see is along this side (indicating) 
is that right! 
A. I think he can see on the right-hand side of it. 
Q. I am using this as the right side, the way the 
page 55 ~ truck was going· t 
A. Yes. 
Q. He could not see anything on this side or back of the 
truck either! 
A. No, not on the right-hand side he could not. 
Q. The truck had been operating there two months and you 
were fully familiar with it¥ 
A. I knew he was ·not supposed to come back in there with-
out a signal. 
Q. That is not answering· the question. 
Mr. W orrcll: I submit it is. 
By Mr. Woodward: 
Q. My question was you were familiar with the construc-
tion of the truck! 
A. Yes. 
Q. And knew the driver could not see when he was operat-
i t. That is all. 
A. (No response.) 
The Court: Any other questions Y 
Mr. Worrell: Come down. 
The Court: Stand down. Who will you have next f 
page 56 ~ DR. MALLORY S. ANDREWS, 
called as a witness on behalf of the plaintiff, hav-
ing been first duly sworn, was examined and testified as fol-
lows: 
By Mr. Williams: 
Q. Doctor, tell the jury, please, your name. 
A. :Mallory S. Andrews. 
Q. What is your profession f 
A. Doctor of medicine. 
Q. How long have yon been practicing profession 1 \ l. 
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The Court: Can't you gentlemen stipulate as to his being 
an expertt 
Mr. Woodward: I have no objection. 
The Court: It is stipulated between counsel that the wit-
ness is an expert in bis profession? 
By Mr. "Tilliams: 
Q. Did you have occasion to freat Mr. Coker for injuries 
1·eceived on August 2,-
A. Yes, sir. 
Q. 19447 
A. Yes, sir. 
Q. ·when did you first see him Y 
A. On August 2, 1944, in the emergency room of the Nor-
folk General Hospital. 
Q. What was his condition ·1 
A. Critical. He was suffering from shock, a 
page 57 ~ broken thig·h, a broken leg·, both bones of the leg in 
the lower part of the left leg., multiple fractures of 
the pelvis and rupture of the canal between the penis and the 
bladder known as the urethra. 
Q. In how many places was the leg broken? 
A. The thigh-you are ref erring to the leg, I suppose, as 
the left lower extremity. His leg was broken in three places. 
Q. Indicate to the jury whereabouts. 
A. Middle of the thigh, and the lower third junction of the 
lower middle third of the leg· above the ankle. 
Q. Vv ere they simple fractures or comminuted fractures or 
compound fractures Y 
A. Tbey were simple comminuted fractures. They were 
not compound. 
Q. ,,7hat do you mean by comminuted? 
A. There were little splinters about the broken end. Com-
minuted fracture is one that is broken in more than two 
places. 
Q. Now, you say he liad multiple fractures of the pelvis?: 
A. Yes. 
Q. \Vhat is the pelvis 1 
A. The pelvis is the bone tliat supports the body on the 
hips. This is the pelvis (indicating). 
Q. ·wm you state to the jury what you mean by 
page 58 ~ multiple in connection with fractures! 
A. More than one place. Probably in hh; par-
ticular case there were nine different fractures at the pelvis 
bone. 
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Q. Now, you said something about the bladder, and a rup-
ture! ~ 
A. Of the urethra. 
Q. The urethra, what is thaU 
A. There is a canal in the male penis that runs into the 
urinary bladder in which you can pass your water through. 
When you have intercourse the male spermatozoid comes 
through to be ejaculated into the woman to make her pregnant. 
This canal was ruptured so he could not pass his water. 
Q. Tell the jury what you did for Mr. Coker Y 
A. The first thing to do was to get him out of shock, so 
we gave him a transfusion of blood plasma in the emergency 
room and when his blood pressure reacted he was removed to 
the ward and an attempt made to reduce the fractures of his 
thigh, and put in traction, the fractures were located and were 
reduced and immobilized in plaster Paris cast, and I attempted 
to put a catheter through his penis into the bladder and was 
unable to do so, so I called in Dr. B. E. Harrell, who is a 
genito-urinary specialist, and later on in the afternoon we 
took him up in the operating room and opened him up with a 
midline incision from his navel, the belly button, down to the 
bone and opened his bladder and put a tube in there 
page 59 ~ sp as to g·et to the urinary stream until we could 
pass up through his penis and into the bladder. 
Q. How long did that tube remain T 
A. I think it was approximately three weeks. 
Q. Now, when you put these g·ears on, traction, is that pain~ 
ful? 
A. Yes, and required morphine to ease the pain. It is pain-
ful until the bones get stuck and start to unite. 
Q. How long did the traction stay on him, on the leg? 
A. Well, the traction stayed on his leg for approximately 
three and a half months and the X-rays showed no evidence 
of union. The man was deteriorating, going downhill, and 
we felt he was going to continue going down hill, and we had 
a consultation and finally decided, Dr. King and I decided, 
the best thing we could do was to try to g·et the man up on 
his feet. During the war we were unable to get external fixa-
tion splints, civilian doctors were unable to get them. Dr. 
King had them at the Marine Hospital and he and I put ex-
ternal fixation splints on the man's leg, and by use of a drill 
put pins through here at the distal part of the fracture, two 
pins through the bone here and put a splint on the side and 
locked it so he could ~et up on crutches and put weight on it 
which ultimately resulted in the bone uniting·. . 
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Q. Was this a Thomas Splint Y 
A. At first it was, yes. 
page 60 } Q. What kind of contraption is that? 
A . .A. Thomas Splint is two parallel metal bars 
. that run beyond the foot and up and oyer the pelvis and makes 
a traction either by a pulley and weight or by a rope. 
Q. During the time the traction is on the · leg can a man 
move or is he stationary? . 
A. No, he can't move the leg. He has to have some as-
sistance and we had special nurses on with him when we· could 
get them but we could not.always get them during war time 
and we had to use practical nurses or whatever we could get 
to assist him in moving. 
· Q. You speak of this pulley with a weig·ht on the end of it. 
Is that procedure particularly painful, or not! 
A. It is painful and requires morphi~e to ease the pain. 
Q. ,Vhat did you do for his fractured pelvis? 
A. Rest in bed along with treatment of the other fractures. 
Treatment of a fractured pelvis is rest in bed. Sometimes 
when there is a marked separation of bo~es we put a sling 
under them and tie it up with a rope to hold the bones to-
gether, but it was not necessary in this case. 
Q. How long did be stay in the hospital, can you tell 11s Y 
A. He was in the hospital twice., from August 2, 1944, up 
until March 2, 1945, when he was discharged on 
page 61 ~ crutches with the external fixation splints I have 
described. Then he was readmitted and in the 
meantime he came to the office for follow-up treatment. He 
was readmitted on June 29, 1945, and was discharg~cl July 
12, 1945. . . 
Q. What was his condition when he was discharged? 
A. From treatment? 
Q. Yes. 
A. He was discharged on October 22, 1945, from treatment 
and at that time bis rupture of the urethra had healed and he 
was voiding satisfactorily. He had some lateral and anterior 
bowing at the site of the fracture which resulted in one and 
a half inch shortening of the left lower extremity as compared 
with the right. He was walking with a limp and with a built 
up heel of the shoe he could walk fairly even. 
Q. Are those pins that you put in there still in his legf 
A. No, sir. 
Q. They were taken out Y 
A. Yes, sir. · 
Q. Have you recently examined him f 
.J 
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A. Yesterday, yes .. 
Q. "\¥hat is the present condition in regard to his leg! 
A. As far as the leg itself is concerned, there is. no change .. 
By Mr .. Woodward: 
page 62 ~ Q .. What is the answerf 
A. There is no change in his leg· .. 
By :Mr. Williams: 
Q. Still one and a half incb shortening'! 
A. Yes. 
Q. Will, or not, that be permanent¥ 
A. It will be permanent .. 
Q. Will the leg give him any trouble by way of' aches nncl 
pains when-he uses it a great cleaH 
A. Y e·s, sir .. · 
Q. And works on it f 
A .. Yes. 
Q. Will that be permanent f 
A. Yes. 
Q. How about his fractured pelvis, has tllat gotten ·all right 
or does he have any difficulty with tlmt now f 
A. I don't believ·e he has any difficulty with his fractured 
pelvis. 
Q. How about his busted or ruptured urethra f 
A. He can pass water but I1e tells me his sexual desires-
:Mr. Woodward: I object to what tile plaintiff told him. 
A. (Continuing} I have no way of knowing about his 
sexual desires. 
page 63 ~ The Court: I sustain the objection. Yon can't 
tell what he told yon. 
By :Mr. ,,rmiams : . 
Q. What would you say is tI1e percentage of his disability, 
permanent disability from this accident? 
A. Well, 50 % of his left leg. 
Q. How much'f 
A. 50%. 
Q. Doctor, you cliscliarg-ed llim in October, 1946. In yonr 
opinion, was he capable of going back to work at' that time f 
A. October 22., 1945. 
Q. October 22, 1945! 
A. Yes. 
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Q. He moved away from here after you got through with 
him, did he¥ 
A. Yes. 
Q. Was he able to go back to work at that time, in your 
opinion f 
A. To supervise work. 
Mr. Williams: I believe that is all. 
CROSS EXAMINATION. 
By l\Ir. "\Voodward: 
Q. Doctor, you say there is a 50%, diability in 
page 64 ~ the left leg. Does that mean that Mr. Coker can 
only use 50% of the leg itself? . 
A. He has a 50% disability of th~ leg itself, sir . 
. Q. In a great many types of work the disability would make 
him uncomfortable, but not to any great extent except in cer-
tain kinds of work? 
A. I said work of a supervisory capacity. 
Q. I gathered from your testimony that it was th~ fracture 
in the middle shaft of the leg that g·ave him the most trouble1 
A. Yes. 
Q. He made recovery from the pelvis fracture¥ 
A. He bas some residual condition as a result of the rup-
. ture of tbe urethra. I ref erred him to Dr. Harrell and he 
says-
Q. I don't care about what he may have told you. My ques-
tion is has this lower fracture recovered? 
A. That healed satisfactorily. 
Q. It was this fracture of the sbaf t of the leg you had the 
trouble with 1 
A. It didn't heal satisfactorily but with deformity. 
Q. You put a temporary plate or plates on iU 
A. It is to hold it in position, the plate, yes. 
:Mr. 1vVoodward: That is all, Doctor. 
page 65 ~ RE-DIRECT EXAl\IINATION. 
Bv Mr. vVilliams: 
. r 
· Q. Doctor, do you know the amount of bis hospital and doc-
tors' bills 1 
· A. I know the amount of my bill. That is all. 
Q. I hand you a tabulation purporting t? be a tabulation 
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of the hospital and doctors' and nurses' bills for this man 
while he was under your care? 
A. Yes. 
Q. Will you look at that and tell us whether or not, in your 
opinion, it is a reasonable charge for the services performed? 
Mr. Woodward: He said he knew what his bill was but 
didn't know what the rest were. 
Mr. ·wmiams: He attended this man all throug·h and knew 
what was done, and I am asking him if it is a reasonable bill. 
(-Discussion off record). 
The Court: It is stipulated between counsel that the 
amount of the doctors' and hospital bills is covered by the 
statement introduced in eyidence to be marked. Do you ob-
ject to that, Mr. '\Voodward f 
Mr. Woodward: Under circumstances, yes. It 
page 66 ~ is satisfactory with this· addition, that the d~fend-
ant makes certain reservations which will be· dic-
tated at the adj.ournment hour. 
The Court.: You are excused, Doctor. Who will you have 
next? 
Mr. Worrell: If your Honor please, there were depositions 
taken on behalf of the plaintiff which I want to read. 
The Court: You may sit in this chair and read them, if 
you wish to. 
Mr. ·worrell: If your Honor please, the plaintiff took the 
deposition of a witness, Jack Matthews, pursuant to notice, 
and we desire to put it in evidence and read it at this point. 
The Court: You may omit the formal parts and go into 
the examination of the witness. 
Note: The deposition was marked "Plaintiff's 
page 67 ~ Exhibit 1,'' and is in the words and figures follow-
ing, to-wit: 
''In the Circuit Court of the City of Norfolk, Virginia. 
James H. Coker, Plaintiff, 
·v. 
M. M. Gunter and W. 0. Gunter, trading as M. M. Gunter and 
Son, and Collia Minggia, Defendants. 
J am:es ·H. Coker, &c., v. M. M. Gunt~r, 'et als. 39 
Jack Matthews. 
DEPOSITION OF JACK MATTHEWS. 
Appearances: January & Yegge by Margaret M. Bates, 
Esq., for the. plaintiff. 
Lowell White, Esq., and George T. Ev.ans, Esq., for the de-
fendants. ' 
Deposition of witness taken before E. Wendell Morton, a 
notary public for the State of Colorado, pursuant to the no-
tice hereto annexed, in the law offices of January & Yegge, 
604 Equitable Building, in the City and County of Denver 
and State of Colorado, at 2 :00 o'clock P. M. on the 11th day 
of June, 1948, to be read in evidence on behalf of the plain-
tiff in the above entitled cause pending in the Circuit Court 
of the City of Norfolk, Virginia. . 
page 68 } JACK MATTHEWS, . 
the witness, having been first duly sworn, testified 
as follows: 
DIRECT EXAMINATION. 
By Miss Bates: 
Q. Will you state your name Y 
A. Jack Matthews. 
Q. Where do you live, Mr. Matthews! 
A. I live on a farm out north of Parker. 
Q. That is Parker, Colorado T 
A. Yes, ma 'm. 
Q. About how far from Denver is that? 
A. Oh, twenty miles from ll;ere. 
Q. You are engaged in farming at the present time? 
A. That is right. 
Q. on· or about August 2nd, 1944, were you employed by 
the Lock Joint Pipe Company! 
A. I was. 
Q. What was your job as of that date? 
A. Well, I was assistant superintendent of the laying-pipe 
laying crew. . 
Q. Were you and your crew engaged on that date in a pipe 
laying project between Calle and Colonial Avenues in Nor-
folk, Virginia? 
A. We·were. 
page 69 } Q. Were you acquainted and are you acquainted 
with one James H. Coker who is the plaintiff in 
this action Y 
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A. Yes, I am. 
Q. State whether or not Coker was then employed by the 
Lock Joint Pipe Company °l 
A .. Yes, he was employed by the Lock Joint Pipe Company. 
Q. What was Coker's job f 
A. He oiled the shovel and hooked pipe and signaled trucks 
in and out of the loading position. 
Q. What you say ''shovel,'' what type of shovel do you 
meant 
A. Northwest Backhole used :for ditching machine. 
Q. What is your recollection as to the directions in which 
Calle Avenue: and Colonial A venue run f 
A. Well; being· from the west here, I never did get straight-
ened out in my directions, and I would say they run in an 
easterly direction. 
Q. Does Calle run parallel to Colonial 1 
A. That's rig;ht. 
Q. And in what general directions did the ditch you were 
digging run? 
1A. Well, I would say in & southernly direction-north-
easterly. 
Q. Did Calle and Colonia~ A venues intersect this ditch Y 
A. That's right. 
page 70 ~ Mr. Evans·: May we say something off the 
recordf 
(Whereupon, there was discussion outside the r('cord.) 
By Miss Bates: 
Q. Do you recall, :M:r. Matthews, between what two streets 
the accident involved in this case occurred 1 
A. I couldn't say exactly which two streets it was now. 
Q. 'rhen, when we refer to Callfl and Colonial A venues, that 
states generally the location of the project t 
A. That is generally the location, yes. You see, we crossed 
the-practically the whole City of Norfolk there, and to re-
member all the streets would be a little off the record too. 
Q~ Your recollection is that the ditch you were working on 
ran in a so~therly direction! 
A. Southeasterly. It is parallel to the railroad track. 
Q. It ran parallel to a railroad track t 
A. That's rig·ht, yes. 
Q. ·was the railroad track east of the ditch t 
A. No, I would say it was west of it. 
. I 
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Q. I wonder, Mr. Matthews, if you would describe generally 
what your operation was, that is, how the shovel dug the ditch 
and the pipe was laid and so forth 1 
A. Well, we would only dig for a sixteen foot length of pipe 
· at a time, and during the time that was being ex-
page 71 ~ cavated we would load about two truck loads of 
dirt before laying the pipe, then lay the pipe and 
back up and start excavating for the next pipe. 
Q. Then as the dirt accumulated it would be carried away 
in trucks? Is that right¥ 
A. Well, there was no accumulation of dirt that had to be 
hauled, because we were just hauling the excess. The rest of 
it we were casting spoil bank on the excess of the ditch. 
Q. On the excess of the ditch to be whaU 
A. To be backfilled with the bulldozer later. 
Q. Rief erring to August 2nd, 1944, will you describe in your 
own words what you saw as to an accident involving James 
H. Coker¥ 
A. Well, Coker and a man named Stanford bad left me·. I 
was about two hundred feet down the ditch from the shovel. 
And they had gone up after a socket wrench. And after they 
left and had gotten just about to the shovel I decided I 
couldn't do nothing down there, and I started walking toward 
the shovel. And by this time Coker had gone into the shovel, 
got a box of socket wrenches, and started to walk around tbi8 
· shovel as the empty dirt truck came in. He was carrying· this 
box of socket wrenches and he waved his arm, and whether 
he was waving his arm at the truck or whether he was waving 
at this man Stanford, I don't know. 
But be went on around, and I saw him kneel 
page 72 ~ down on the railroad track with this box of 
wrenches; and he vt7as on one side of the track and 
Stanford on the other side, facing each other, looking into 
tbii:; tool box. And the next thing I noticed was somebody 
stal'ted yelling; and by the time I could run up there and I 
could see what was happening this truck bad backed up onto 
this fell ow 's leg·s and his hips before they could get it stopped; 
and I was actually at the accident by the time the truck was 
starting to roll off of his. body. 
Q. Was this truck that you referred to approaching the job 
011 one of those streets that intersected the ditch and the rail-
road track¥ 
A. Came in almost at right angles to the back of the shovel 
where be had full view of the operation approaching the job. 
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However, he made a left turn to swing up so he could back 
down into position to get his truck loaded. 
Q. The steam shovel was parallel to the railroad track? 
A. That's right. 
Q. And the truck approached the shovel at right angles to 
the shovel Y · 
A. That's right. 
Q. And then turned left f 
A. That's right. 
Q. Turned left along· the railroad track? 
A. That's right. i · 
Q. And then backed-
page 73 ~ A. Backed. 
Q. -into position to take on a load? 
A. Backed into position to take on a load, and that is when 
the accident happened. 
Q. About how many feet from the rear end of the shovel 
was the point where Coker and Stanford knelt on the railroad 
track to look into the tool box? 
A. From the rear end 1 I would say thirty-four or.five feet. 
Q. At the point where the truck turned left before backing, 
could you say about where Coker and Stanford were when the 
truck was at that point? 
A. Oh, I-I couldn't see them, because the shovel ob-
structed my view, but I know they was back of the shovel some 
p~~ . 
Q. ,v ould you say they had not yet reached the tool box 
at the point where the truck made its left turn Y 
.A. They weren't going to the tool box. The only tool box 
involved was the one he was carrying under his arm. 
Q. I understood you to say they were kneeling·, looking into 
a tool box. . 
. A. That's right, they were kneeling looking into the tool 
box he was carrying under his arm. They laid it down be-
tween the tracks. 
Q. Would you say, Mr. Matthews, that Coker 
page 74 ~ and Stanford had not yet stopped and laid the box 
down to look into it at the time when the truck 
driver made his left turn? 
A. No, they hadn't reached their destination with that box 
or where they stopped when he made the left turn. 
Q. About how many feet did the truck driver back up to 
the point where ·Coker and Stanford were? 
A. This is a rough guess: I would say one hundred fifty 
feet. 
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Q. Did you notice what type of truck that was T 
A. It was a dump truck, but I-I-I recollect to the best 
of my knowledge it was a Ford .. 
Q. Do you recall whether it had a rear vie,v mirror on the 
outside! 
A. Yes, it had rear view mirrors on the outside. 
Q. What portion of the truck struck Mr. Coker? 
A. The right rear wheel. 
Q. Was the shovel in operation at the time the accident oc-
curred? 
A. Well, the motor was running, as far as that goes, but 
the shovel wasn't actually moving any dirt, because he was 
waiting for that truck to get in position before he took the 
next bucketful out. 
Q. Was the noise on the motor on the shovel such that a 
signal by yelling could not be heard? . 
A. Well, it would be doubtful. You might hear 
page 75 } it and you might not. There was quite a bit of 
noise. 
Q. State whether or not the drivers of trucks coming into 
this area had been instructed not to back into the loading 
space until they received a signal¥ 
A. That was their instructions. They weren't supposed to 
back in until we told them to. 
Q. When you say "we", whom do you meant 
A. Myself or Coker. 
Q. Did you signal this particular truck to back into the 
loading space Y · 
A. No, not this time. I was too far away. 
Q. About how many feet was the point where you were 
standing from the point where Coker was hiU 
A. Oh, let's see. The furthest I was away from the shovel 
was about two hundred feet, and I guess I had walked back 
about a third of that distance by the time the accident started 
to happen, and then, of course, I started running. I got there 
as soon as I could. 
Q. Was the noise of the motor on the shovel such that it 
was the practice of men working· in the area to signal to each 
other by arm signals rather than by speaking to each other? 
A. Well, that depended on the distance we was apart. If 
it was just fifteen or twenty feet, you could make enough 
noise by hollering. Otherwise you would wave your arm to 
come or go or something. You mig·ht make.enough 
page 76 ~ noise to attract their attention and then wave your 
arm one way or the other. 
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Q. Did yon Imow tiie driver of tl1is truck that struck ]\fr. 
Coker. 
A. Just as an employee on that job, I mean, no persona] 
acquaintance of any kind~ 
Q. Did you hear him make any statement after the accident 
as to how it occurred? 
A. No, I can't say as I did. 
Q. Did Mr. ·Coker have his back to the truck as it caine up 
on him! 
A. His left side he was to the truck as it came up .. 
Q. ·what was bis position as. he was looking into the box 1 
A. W ell1 he was down on one knee and bad-had one foot 
up. Cn~top:iary for him to do that anyway. It'·s just a habit,. 
get down and look at anything he would always get down on 
one knee and one leg up with his foot on the ground. 
:hfiss Bates : I think that is all 
CROSS EXAMINATION .. 
By ]\fr. Evans~ 
Q. Mr. Matthews, was that 1944 or 1945 f 
A. Let me think back. 1942 I was in Kansas; 1943 I was 
in Pueblo; I went from there to-let's see-:w asb-
page 77 } ington, D. C. In 1944. Either that or my calendar 
is mixed up, one or the other. 
Q. Now, twenty-third Street runs parallel to tl1e railroad 
tracks and to the ditch that you were building! Is that right f 
A. Well, I-I-I couldn't even say that for sure. 
Q. Well, were there some buildings on the opposite side of 
the street that paralleled the tracks t \Vere there some build-
ings on the opposite side from the tracks? 
A. Yes, there were some warehouses there on the-where 
our ditch run parallel with the railroad tracks, and then there 
was buildings on the opposite side .. 
Q. Did this accident happen at a point about opfJosite those 
buildings, those warehouses¥ 
A.. Y es1 there was buildings there. Q .. So that the accident could have happened between New-
port and Gosnold .A venues, could it noU 
A. vVell, I don't remember the names of those streets. I 
do remember Gosnold, and we had already crossed Gosnold .. 
And due to the fact that these warehouses and one thing and 
another in there, every one of these streets didn't come. 
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through; and wherever a street come through that is where 
the trucks hauled dirt in and out. 
Q. And there was a railroad Right-of-Way paralleling the 
ditch you were building and on the opposite side· 
page 78 ~ from the street which paralleled the ditch Y · 
A. Well, there was no-no-no streets that ac-
tually paralleled the ditch unless it was a block away, you see, 
Q. V·-l eren 't these warehouses on a street Y · 
A. Well, see, we was to the back of those warehouses. They 
-they unloaded box cars and one thing and another back 
there and put stuff in the back door, you know. They had 
these little track affairs, you know, that set from the ware-
house over to the cars, and they would push these boxes and 
one thing and another where we was working. 
Q. "\Vell, can you say the accident was on the Norfolk and 
Virginia, anyway¥ 
A. vVell, not parallel. 
Q. But it was in Norfolk¥ 
A. Yes. 
Q. Were you the foreman on the job where this accident 
happened¥ 
A. Yes, I was. 
Q. For whom were you working· 1 
A. Lock Joint Pipe Company. 
Q. vVbat was the nature of Lock Joint Pipe Company's con-
nection with this joM 
A. Well, Lock Joint was the contractor, and we had hired 
these trucks, this Gunter, whatever his name was, to haul the 
dirt; and be furnished the trucks and drivers for 
page 79 ~ so much an hour. 
Q. You say, "we had hired them." You mean-
A. The Lock Joint Pipe Company. 
Q. The Lock Joint Pipe Company bad hired Gunter's 
trucks and drivers f Is that rig·ht1 
A. That's right. 
Q. Do you know anything a bout the arrangement between 
Gunter and the Lock Joint Pipe Company as to the hiring of 
bis trucks f 
A. I don't remember the specific rate as far as that goes. 
I do know we paid them so much an hour. · 
Q. And the trucks, when they reached this job, operated 
under vour direction! 
A. That's right. They-tl1ey were working for the Lock 
.Joint Pipe Company the same as I was. They was under my 
dfrection, in other words. 
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Q. Do you recall the driver of the truck involved in the ac-
cident? 
A. vV.ell, not any more than he was a colored fellow. 
Q. "\Vas his name Mingg'ia? w· ould you know V 
A. I would say that was his name. 
Q. Can you state approximately how long· Minggia had 
been driving a truck on this job at which you were foreman 
for the Lock Joint Pipe Company? 
A. Oh, he had been driving· there off and on for 
page 80 ~ a couple of months. He wasn't there every day. 
They changed drivers occasionally. 
Q. During the time that you observed him did he ever have 
any other accidents so far as you knowf 
A. Not to my knowledge. 
Q. Why was it necessary for trucks lmuling away this ex-
cess dirt from the ditches to back into position to receive the 
loadf 
A. There wasn't ample room to get in any other way, and 
thev couldn't drive over the loose dirt after we had back-filled 
the" ditch. 
Q. So you directed them to back inf 
A. That's right. 
Q. ·when this colored man, l\Hnggia, backed his truck into 
position beside the ditcher, could he see from his position as 
driver of the truck where he was backing? 
A. ,v ell, he could see in relation to the shovel where be was 
backing·. He had been backing in there a good many days. 
Q. But it was necessary for somebody to direct him to back 
in? 
A. About the only direction we gave him was when we was 
ready for him to back in, and he used his mirror to tell him 
where he was going in relation to the shovel. 
Q. He did not back in until he got a signal to back in 1 
. A. That was his orders. He wasn't supposed to 
page 81 } unless somebody told him. 
Q. That was au order given by the Lock loint 
Pipe Company through you? 
A. That's right. 
Q. Do you know who direded l\fingg'ia to back in just be-
fore this acrident happened f 
A. I don't know definitelv if anvbodv did. 
Q. Well, you said, I believe, somebody gave him a sig·nal 
to h:n·k in. 
A. Well, I didn't definitely say anybody g-ave him on that 
particular time, but it was the practice as he drove in there 
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that Coker was usually there in a position to tell him whether 
he was ready for him to back in or whether he wasn't; and 
whether he told him to back in at that time or not I d.on't 
know. 
Q. I thought you said that Coker sig·naled him to back in. 
A. In a normal operation he did. 
Q. That was part of Coker's job to tell him when to come 
back in? 
A. That's right. 
Q. When Coker was standing in the rear of the shovel nnd 
the truck was entering the area-I may be wrong on this, but 
I thought you said in answer to Miss Bates' that 
page 82 ~ Coker gave him a signal to back in. · 
A. No. Coker and this fell ow Stanford was, af-
ter Coker got the box of· tools out of the shovel, he was walk-
ing· along carrying· this box of tools under one arm and Stan-
ford was following him; and just before they got around back 
of the shovel he waved his arm, and he-whether he waved 
his arm at the truck or to this feHow Stanford, I couldn't 
say; and naturally when he walked back to the shovel he was 
on my side. 
Q. Customarily be would signal with his arm to the driver 
of the truck to back in, I suppose T 
A. ·wen, they usually holler to attract their attention and 
then signal, just swing his arm, to come on in. 
Q. vYas this man Stanford the bulldozer operator? 
A. That is the wav I remember-I remember him bv the 
bulldozer operator. His name was Stanford. He only worked 
there a short time. 
Q. When Coker made this motion with his arm, wl'lere was 
he standing with relation to the ditcher? 
A. In relation to the ditch f 
Q. Ditcher., the shovel. 
A. He was just about, I would say, ten feet to the right 
of the operator and near the back end of the shovel. 
Q. After Coker made this motion with his arm what did he 
do then? 
A. He walked on around back of the shovel and 
page 83 ~ over on to the track and set this box of tools down 
and started looking in it. 
Q. The bulldozer operator was following him? 
A. That's right. 
Q. And the bulldozer operator knelt down on the railroad 
track facing the shovel? Is that cor,·ecU 
A. No, he was-he was-he was facing Coker. 
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Q. Coker was between him and the shovel, was he not t 
- ·, 
A. Coker was between him and the shovel, that is, the boom 
of the shovel. 
Q. Where was Coker kneeling with relation to the railroad 
track! 
A. Well, he was just almost right on the one rail closest 
to the ditch but not quite. He had one knee down between 
the ties near the rail, and the other one he had his foot up 
in an upright position, and he was leaned over. 
Q. He was facing the bulldozer operator who was on the 
tracks! 
A. Between the tracks. 
Q. Between the tracks, the rails, and the box was between 
Coker and the bulldozer operato1· ¥ 
A. That's right. 
Q. Could you ·give us an estimate of the length, width, and 
depth of tha~ box of tools that they had with them? 
. A·. Oh, I would say it was about eighteen or 
page 84 ~ twenty inches long· and about, oh, {light inches wide, ' 
and maybe six inches deep. 
Q. And they were both looking in to the box as the truck 
was approaching back inf 
A. ·wen, I assume tI1ey were. From all indications they 
must be. 
Q. At the time of the accident was Coker on the driver's 
side of the truck or on the opposite side from the driver Y 
A. He would I1ave to· be on the opposite 1 side, because he 
went over the right rear wheel. 
Q. Was tllere any obstrnction between Coker and the back-
ing truck at the time of the accident which would have been 
preventing Coker from seeing the oncoming truck f 
A. No, there was no obstruction to keep Coker from seeing 
the truck. Of course, the driver coukln 't see him, I don't 
think, and the bed of the truck would obstruct his view. 
Mr. Evans: I believe that is all. 
(Whereupon, Mr. Evans took the deposition of tllis same 
witnesst Jack Matthews, in behalf of the defendants.) 
(Signed) JACK MATTHEWS 
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CERTIFICATE. 
State of Colorado 
page 85 ~ City and County of Denver, to-wit: 
I, E. Vl endell l\forton, a notary public for the State of 
Colorado, having qualified as required by law, certify that 
the foregoing· deposition of Jack Matthews was duly taken 
and sworn to at the time and place aud for the purpose in the 
caption mentioned, and was subscribed before me in the State 
of Colorado on the 14th day of June, 1948. 
Given under my lrnnd this 14th day of June, 1948. 
(s) E. W'ENDELL MORTON 
Notary Public 
E. "WENDELL MORTON, 
Notary Public City and County of 
Denver Colorado 
l:[y commission expires Feb. 27, 194H. 
Fees of Notary $17.00. 
Paid by plaintiff''. 
l\fr. Worrell: .If your Honor pleaHe, we offer in evidence 
the deposition of a witness on behalf of the plaintiff, ~J obn: 
Norfleet Vaughan, whieh I ·would like to introduce in evidence 
and read to the jury. 
Note: The deposition was marked "Plaintiff's Exhibit 2, H 
and is in the words nnd figures fo1lowinµ;, to-wit: 
page 86 ~ '' Virginia : 
In the Cil'cuit Court of the City of Norfolk . 
• James H. Coker, Plaintiff, 
v. 
1'I. l\I. Gunter and ,-v. 0. Gunter, trading ag l\I. i\L Gunter and 
Son, and Collin l\[inp;gin, Defend:rnt8. 
DEP0SITIOX8. 
The deposition of witness taken plll'Rtrnnt to notice befor~ 
J aeob Baer, a Supreme Court Examiner of New .J orsey, at 
50 Supreme Court of Appeals of Virginia 
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the offices of Kristcller & Zucker, National Newark and Essex 
Building, 744 Broad Street, Newark, New Jersey, at 10 :30 
o'clock A. l\L, on the nineteenth day of February, 1949, to be 
read as evidence in the above entitled cause pending in the 
Circuit Court of the City of Norfolk. 
Present: ,villiams., Cocke & Tunstall, Esqs., By James J. 
Carroll, Esq., For the plaintiff. 
Kristeller & Zucker, Esqs., By Saul J. Zucker, Esq. For the 
def endau ts. 
page 87 ~ Mr. Carroll: Pursuant to notice to take deposi-
tion in the above entitled cause, which is dated 
February 1, 1949, and signed by counsel for the respective 
parties, the testimony of .John N. Vaughan is taken on this 
19th day of February, 1949, and by stipulation between coun-
sel any and all objections will be noted in the deposition, and 
the witness allowed to answer the questions at this time sub-
ject to ruling of the trial Court, and that the signature of the 
witness to the deposition is waived. 
Is there anything· you want to add to that, Mr. Zucker? 
Mr. Zucker: No. 
JOH~ XOR.FLEET VAUGHAN, 
the witness introduced on behalf of the plaintiff, bein~ first 
duly sworn, was examin~d and deposed ·as follows: '-' 
Examined bv Mr. Carroll: 
Q. Mr. V aug-han, will you be good enoug·h to tell us, please, 
where you reside"? 
A. At preseuU 
Q. Yes. 
A. 6 Hickory Road, Summit. 
Q. By whom are you now employed f 
A. Lock Joint Pipe Company. 
Q. In what capacity? 
A. As production manager. 
pag·e 88 ~ Q. Aud were you employed b:v the Lock Joint 
Pipe Company in the montb of August, 1944? 
A. I was. 
Q. And on the second day of that month and vca r was 
the Lock Joint Pipe Company eng·ag·ed in some b1;sin~ss in 
Norfolk, Vi.rg'inia, particularly in the neighborhood of the 
N. & Vv. Railroad east of Colley Avenue, Norfolk, Virginia f 
A. We were laying· a pipe line for the City of N orf~lk. 
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Q. In what capacity were you acting on that job with ref-· 
erence to the Lock Joint Pipe Company? 
A. As job manager. 
Q . .And in pursuance of the work that was being done at 
that time, was there nee.d for the use of trucks? 
A. Yes. We had to truck the excess materials awav from 
~j~ . 
Mr. Zucker: At this point may I suggest that the ques-
tions directed to l\Ir. Vaughan be interrogations rather thau 
leading questions. Up to this point it has been all right. 
Mr. Carroll: Yes. 
Bv :Mr. Carroll: 
·Q. And did you have any trucks of your own, that is, any 
trucks of the Lock ,Joint Pipe Company working on the job f 
A. Not dump trucks, not for hauling materials. 
page 89 ~ Q. And were dump trucks used on the job? 
A. They were. 
Q. By whom were those dump trucks owned? 
A. By Mr. Gunter and son. 
Q. ·wm you describe these trucks, that is, were they motor 
driven, horse driven, or howf What mannei· of locomotion 
was in these trucks? 
A. Well, they were normal gasoline motor driven trucks, 
dump trucks., I should say. 
Q. By whom were those trucks driven, men of your own 
selection or men of the selection of others f 
A. vVe had an agreement with ~fr. Gunter to furnish us 
with truck and driver, for which we paid a stipulated amount 
per hour. 
Q. What was tlie amount per hour! 
A. Two and a half, $2.50. 
Q. $2.50? . 
A. Yes. 
Q . .And in return for that $2.50, what service was rendered 
by Gunter to Lock ,Joint Pipe f 
A. He sent the trucks to the job when we requested them, 
and they remained as long as we needed them. Is that enough t 
Q. I think so. And generally, will you tell us now what 
work was done by these trucks tlrnt we are rP.ferring to at 
the present time? 
A. "\Vell, as we-the Northwest pull shovel, as 
page 90 } he excavated the ditch-
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Mr. Zucke1·: I didn't unde1~stand that. 
The Witness: The Northwest pull shovel---tl1at is a crane. 
I might describe it as a steam shovel. It is driven by gas. 
A certain amount of this material had to be hauled away, a.nd 
we would dmnp-we would fill the body of the truck with that 
material. He would haul it away and come back to get an-
other load. 
By Mr. Carroll: 
. Q. Mr. Vaughan, when you say, "we would fill the body 
of the truck,'' who do you have reference to as the persons 
who actually did the filling! 
A. Well, the crane opera tor, the pull shovel. 
Q. When you refer to the N. & W. crane-
A. Not .N. & W. It is Northwest pull shoveL That is the 
name of the machine. 
Q. Who operated that machine? 
A. Our man. 
Q. And after the crane had loaded the dump truck, what 
would happen to the material that was placed in the dmnp · 
truckY 
A. It was hauled away to a dump for filling in low places 
or just a spoil, spoil bank. 
Q. Now, as I understand it, you didn't see anything happen 
to Mr. Coker. In other words., you didn't observe any injury 
or accident that he might have been a party to. .Am I cor-
1·ect on thaU 
A. I didn't see the accident actually lmppen. 
page 91 ~ Q. I see. 
A. I came up about fifteen minutes after it had 
happened. 
Q. And when you arrived at this time, where was l\Ir. 
Coker? 
A. He was lying along the side of the railroad track. 
Q. And was there any vehicle near him ·1 
A. Yes. The dump truck had pulled away from him a short 
distance. 
Q. Did you observe bis condition at the time you arrived 
there? 
A. Yes. 
Q. ,vm you describe it, please f 
A. ·wen, he was apparently very-be was stiII conscious 
and talking. 
Q. Excuse me. Don't tell us what he said, just wlmt you 
saw. 
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A. vV ell, I say he could talk. 
Q. Now, what was· his position at the time that you saw 
him 1 ,v as he erect or in a recumbent position 1 ! 
A. As I say, he was lying;. he was stretched out alongside 
of the railroad track. 
Q. Did you notice anything unusual about him, that is, had 
his condition,-was his condition then any different from 
when you had seen him lastf 
A. ,v ell, he was badly injured and the men had stretched 
him out and called the ambulance. 
Q. I see. Now, the men who operated the dump trucks 
that you have been telling us about, were they on your pay-
roll! 
page 92 ~ A. No, they weren't. 
Q. On whose payroll, if you know, were they 7 
A. I don't know. I have no idea. 
Q. wr ere any of the· men who op~rated the dump trucks 
hired by you or any representative of your concern? 
A. No. You mean operated-you mean the driver, I sup ... 
posef 
· Q. That is right. 
A. The driver of the dump truck, no, he wasn't hired or 
paid by us. . 
Q. And what directions, if any, on the job, would he take 
from you or one of your subordinates f 
A. He was instructed what to do while he was on tl1e job. 
Q. V{hen you say "instructed what to do," will you elab-
orate on that a little more particularly f 
A. Well, he would take orders from our foreman and mauip-
. ulate his truck as he was instructed. 
Q. vYhat would those orders corn,ist off 
A. "Tell, take this load to such and such a place, back into 
along·side of the machine, or come in forward, instructions 
along those lines. 
Q. In so far as the actual operation of the truck was con-
, cemed, did anybody outside of the driver manipulate it 1 
A. No. 
Q. In the event that you as the job manager or 
page 98 ~ any of your ~mhordinates we1·e displeased with the 
work being clone or the mmmer in which the work 
was being; clone by any of the dri,?ers of the~e trucks, were you 
entitled to discharge or ask for a cliange f 
A. Absolutely not. Our only recourse would be to notify. 
!fr. Gunter that the man wa~n 't satisfactonr. or we had no 
control-actual control over what he did mici how he did-. 
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how he drives the truck. He was there to perform a duty to 
us, to dispose of the material and what other errands we 
.might ask him to do. 
Q. Did you at any time select any of these men who drove 
these trucks? 
A. No. 
Q. Did you at any time discharge any of the men wbo drove 
these trucks f 
A. No. You mean disc•harge. Now, do you mean? 
Q. Terminate their work on that job. 
A. I don't recall. l\fav I say I don't recall that we ever did 
have to send a truck ba~k to ~fr. Gunter and have it replaced 
with another man. I don't recall that we did. 
Q. Over what period of time, if you can tell us, Mr. 
Vaughan, had these dump trucks been operating on tliat job 
and under tlrn circumstances you have described prior to 
.August 2., 1944 f 
A. I don't recall just the dates, but several months, I would 
say. 
Mr. Carroll: You may cross-examine. 
page 94 ~ CROSS EXAMINATION. 
By Mr. Zucker: 
·Q. You stated that your pre~ent position with Lock Joint 
Pipe Company is that of production manag·erl 
A. That is correct. 
Q. ,v as that your position in August, 1942? 
A. No. 
Q. ·what was your position at that time? 
A. Job manager. 
Q. Is production manager an advanced position over job 
manag-er1 
A. It is. 
Q. On Aug·ust 2, 1944, you were acting· as job manager of 
the job in the City of Norfolk, laying· pipe line along- 23rd 
Street, is tliat right? 
A. That is right. 
Q. And as job manager are you, or were you the top man 
for your company in control of that job? 
A. Yes, I was. 
. Q. And prior to August 2, 1944, this job of laying· pipe bad 
proce~ded for a few montfo,. About how manv months would 
. ' you say? 
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A. I would say four to five months. , 
Q. And during that entire period had it always been neces-
sary for your company to retain a dump truck outfit to cart 
away excess dirU 
.. A. I would say off and on, not continu~usly. 
page 95 r Q. For what period of time prior to August 2, 
1944, had Lock Joint had business relations with 
Gunter and Son on this job? 
A. vVell, only the period of those few months prior to this 
accident. . 
Q. You mean off and on for about four or five months? 
A. I think so. I am not so sure because the records would 
prove it. I can't recall just how long·, how many months he 
had worked for us. 
Q. vVere you requested to prod11ce any of your company's 
Tecords today? 
A. No, records., no. 
Q. Are there such records in your company that will indi-
cate the extent of Gunter's work with Lock Joint on this job? 
A. Only the records of his bills and invoices which were 
sent in, let us say, monthly. We would have those records. 
Q. From the time that the job commenced, which was four 
or five months prior to August 2, 1947, was any trucker other 
than Gunter retained to cart away the excess dirU 
.A. I can't answer that. I don't think so. 
Q. "'\Vhile you say from time to time but not continuously 
Gunter was retained to cart away this excess dirt, would you 
say that part of this carting away commenced as long before 
as four or five months before August 2nd t 
A. I can't answer that. It might have been more, it might 
have been less. 
page 96 ~ Q. As job manager you were the person that 
retained Gunter and Son to do this carting work? 
A. No. Actually, I think, the foreman on the job first hired 
Mr. Gunter. 
Q. Do you know who it was? 
A. Well, it was either Matthews or Anderson. 
Q. But that was under your supervision 1 
A. It was. 
Q. And were you familiar with the terms ancl basis on 
·which Gunter was retained V 
A. He worked-furnished trucks at $2.50 an hour. That 
was the only stipulation. 
Q. And how many driv·ers were employed with each truck? 
A. One. 
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Q. On the particular day in question, August 2, 1947, Gun-
ter personally wasn't on the job, was he¥ 
A. You don't mean 1947, do yon¥ 
Mr. Carroll: I think the date is 1944. 
Mr. Zucker: Wherever I have been saying· 1947, tllat sl10uld 
be 1944, Mr. Baer. 
Mr. Carroll: I will consent that tlie correction be made bv 
the stenographer. " 
By Mr. Zucker: 
Q. :was Gunter on the job on tllat particular clay, if you 
i-ecall ! 
A. vVell, I didn't see him on the job, no. He came around 
infrequently .. · . 
Q. ·Now, you stated before that when the truck 
page 97 ~ appeared at the job the driver would take his in-
structions to back up or come forward from the 
man operating the Northwest pull shovel. 
A. No. I beg your pardon. 
Q. Who would he take those instructions from t 
A. From either the foreman or a man designated bv the 
foreman to signal the driver. " 
Q. Now, the foreman would have been l\fatthewsf 
.A. Matthews in this case. 
Q. And :Matthews was a Lock Joint foreman f 
A. That is rig·ht, or assistant superintendent. 
Q. Now, who else would Matthews have delegated that job 
of giving those directions to ¥ • 
A. Well, any-he had several men on the job whic11 he would 
delegate to do that. I don't know. It is not much of a job to 
have a man to do. 
Q. But whenever those directions would be given, those di-
rections were given by employees of Lock Joint, is that cor-
rect Y 
A. That is correct, yes. 
Q. Now, on the day when the accident took place, you said 
you came up to the scene of the accident about fifteen minutes 
after the accident had occurred¥ 
.A. That is right. 
Q. How do you know that it was fifteen minutes after the 
accident occurred 1 
page 98 ~ A. Well, only from wliat they told me and tl1e 
ambulance arrived just about the same time that 
I did. 
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Q. Did some one tell you that tbe accident had occurred 
fifteen minutes before 1 · 
A. Evidently, or I don't know where I got that idea. 
Q. Do you recall who told you that¥ 
A. No, I don't. 
Q. Are you guesing at that figure, or would you say that 
it is your recollection that somebody told you that 7 · 
A. I would say my recollection that someone told me. 
Q. But you don't know who now f 
A. No, I don't. 
Q. Where had you been immediately bcf ore you came to 
the scene of the accident, do you recall that1 
.A. \Vell, I think I had just come from my office, which was 
in Drivers, Virginia, which is about twenty-five miles away. 
Q. And did you drive there·! 
A. I did. 
Q. Did you park your cnr in the vicinity of where this ac-
cident occurred t 
A. Yes. 
Q. Do you recall where you parked your car? 
· .... \. No, I don't. I can't say that I do. 
Q. Can you recall whether you approached the scene of the 
accident from Newport Avenue or Colley Avenue? 
A. I think it ,vas Newport Avenue. 
page 99 ~ Q. When you first saw Coker, yon said he was 
stretched out alongside the railroad track ·i 
A. Yes. 
Q. The railroad track immediately adjoins 23d Street, does 
it not·? · 
A. I think it is in 23d Street. 
Q . ..And__: 
A. 23d Street is an unpaved street. 
Q. 23d Street generally runs cast and west f 
A. Right. 
Q. Now, with respect to tht~ most northerly rail of the rail-
road tracks, where did you see Mr. Coker f . 
A. Well, let me see. Hiwe you g·ot the cha gram there 1 Can 
I look at that¥ 
Q. Yes, sure, if it will help you. 
A. In other words, this (indicating·) is the-
Q. These ( in die a ting) a re the tracks. 
A. He was next to this inside rail. That would be the-
:i\Ir. Carroll: The most northerly rail. He would be north 
of the most northerly rail. 
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By Mr. Zucker: 
Q. Is that correct? 
A. Yes, that is right. He was on the outside of this rail 
here (indicating). 
Mr. Carroll: Let us stipulate that that is north of the most 
northerlv rail. 
The "\Vitness : N ortli of the north rail, right. 
page 100 ~ By Mr. Zucker: 
· Q . .A.bout how far north was he? 
A. Oh, I would say along the eclg·e of the ties. 
Q. Now, at that moment when you approached, where was 
Gunter's truckf 
A. I can't say exactly where it was. It was off a little dis-
tance down on the wes( 
Q. Let me ~sk you-
A. I have got my directions confused. 
Q. Let me ask you this: "\Vhen you got up there, was the 
dump truck between your pull sbovel and the :railroad tracks f 
A. Well, I would say yes. It was between the tracks and 
th~ pull shovel. I don't recall bow far it was away from where 
Coker was lying. 
Q. Well, with respect to the west end of your pull shovel, 
would you say that Coker was lying opposite there? 
A. He was lying about opposite the middle of the machine. 
When you say west end or the east end, the machines re-
volves, you see, completely, and it could be either way. But 
he was about opposite the middle of the machine, I would say 
roughly. 
Q. And at that moment how far mvay from Coker was tl1e 
Gunter truck, if it was on the scene at all f 
A. I don't recall. In excitement like that-
Q. Do you know how far the distance from the ditch to the 
north rail of the railroad tracks was? 
page 101 ~ .A.. I would say in the neigl1borhood of twenty 
feet. 
Q. And how wide is the pull shovel! 
A. It is about eleven feet. 
Q. And the pull shovel is centered over the ditch, isn't iU 
A. Right. 
Q. ·when you said twenty feet, did you mean from the cen-
ter of the ditch to the rail t 
A. From the edge of the ditch. 
Q. ·which edge? · 
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A. Well, the edge next to the rail. 
Q. You don't recall ever having actually measured that, do 
you? 
A. No. • 
Q. Would you say that it could possibly be fourteen or 
fifteen feet? 
A. I think it was more than that. 
Q. If it was twenty feet and your pull shovel was about 
seven feet wide, then half of that ·would be between the cen-
ter of the ditch and or between the edge of the ditch and the 
railroad track 1 
A.. I didn't say the machine was seven feet wide. I said it 
was about eleven. 
Q. Eleven feet wide t 
A. Right. 
Q. Then half that distance would be on each side of the 
ditch f 
A. That is right, center of the ditch. 
Q. About what distance would you say would there be be-
tween the side of the pull shovel nearest the rail-
page 102 ~ road track and the railroad track i 
A. Oh, about twelve feet. 
Q. And the width of the dump truck was just about twelve 
feet, isn't it1 
A. No. 
Q. About how wide would you say the dump truck was? 
A. Well, now, overall width I would say about eight feet, 
seven to eight feet is normal for a truck. 
Q. On an unpaved street such as this was, that meant some 
very careful maneuvering- for the truck to get into position, 
did it not! 
A. That is true. 
Q. Now, do you know on this particular day the manner in 
which the truck eventually came into position to cart? 
Mr. ·worrell: If your Honor please, there was an objection 
at the time the question was asked, the witness having testi-
fied that he clidn 't get there until after the accident oceurred. 
I renew the objection made at that time. 
:Mr. Woodward: I don't insist at all. 
The Court: Objection sustained. 
l\Ir. Woodward: Mr. vVorrell, where do you think your ob-
jection related to f There follows a lot of discussion here. I 
can't find out where he ever got off that subject. 
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The Court: Were there any questions asked 
page 103 r after that t 
Mr. ,Voodward: There were a number of ques-
tions asked after that, particularly ho,~ he did it on that occa- · 
sion and how he ordinarily did it. I don't think the objection 
related to any further than that question. 
Mr. Worrell: On Page 19, about the middle of the page, 
counsel for the plaintiff stated, '' Of course, all this whole line 
of questioning is objected to on my part," and then, after an-
other question he says, "Same objection." 
Mr. Woodward : I don't think what he testified to there 
would add or detract anything from what had been testified 
to and I am per.fectly willing to omit it. 
The Court: I sustain the objection. 
Mr. Woodward: · ·what about the middle of Page 19, in 
which there was a question asked dealing with the move-
menU · 
Mr. Worrell: That is still dealing with the truck at the 
time the accident happened and the man wasn't there. 
The Court: Read any question that was ·duly objected to 
and the Court will mle on it now. 
1\fr. Woodward : The question is : '' Q. Now, 
page 104 } it is at that moment that the assistant foreman 
or a person delegated by the assistant foreman 
would give directions to the driver of the truck to back up?" 
You object to tliat f 
Mr. Worrell: Yes. He was referring to the moment or 
the time he was ref erring to in the previous question. 
The Court: ·whether he gave instructions at that moment f 
Mr. Worrell: Yes, sir. It is a question which deals with 
the accident itself. 
Mr. Woodward: I don't think it is very material. The 
other questions are as follows : 
"By J\fr. Zucker: 
Q. And were those directions continued to be given up to 
the time that the truck reached the position where it could 
be loaded Y 
A. Yes. 
Q. And as long- as Gunter's men had been on tlie jol) doing 
this kind of work, is that the method that was followed? 
A. That was the method generally used. 
· Q. Now, when tlle truck had been loaded with the excess 
fill, wl10 would give the signal for the truck to proceed! 
·would your foreman or on~ of tbe men delegated by him in 
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the backing operation also give the signal to re-
page 105 } move-to start forward f 
A. Not necessarily. ·when the man had a load 
he would usually start on away with it. 
Q. vVho would tell him when he had a load? 
.A. He would know when he had a load on his truck. If he 
continued to stay there, why, the operator would probably 
keep piling dirt on him as long as be stayed there. 
Q. \Vere you ever present while Gunter's truck ever backed 
into position ready to take a load on•/ 
A. Oh, I suppose I was. 
Q. Did you ever see your foreman or one of the men dele-
gated by your foreman give instructions to Gunter's driver 
to back up? 
.A. Yes. 
Q. How were those instructions or directions given f 
.A. vV ell, they normally waved to the man or talked to him 
and told him, depending where he was the distance away. 
Q. ·was this a noisy operation 1 
.A. You mean the machine? Did the machine make a lot of 
noise! 
Q. The pull shovel. 
.A. Yes, it did. 
Q. When you say tl1at directions were given by Lock .Joint 
men to the driver of Gunter's truck to back up by waving, do 
you mean waving· the arms f 
A. Signals, yes. 
page 106 ~ Q. Then at times it would be by talking, yelling. 
or waving? 
A. I would say both. 
Q. You would say,, would you not, from the time that the 
truck-Gunter's truck reached a position parallel to the rail-
road track up to the time that the loading operation was com-
pleted, the directions with respect to the backing up were 
given-were always g·iven by LoC'k ,Joint men J 
A. I would say generally. 
Q. Do you know of nny instance when they weren't given 
by Lock '1 oint men? 
A. I can't state that. 
Q. I believe you said on some oceasions you saw one of 
those backing- up operations? 
A. I am sure that I have seen backing up operations when 
I visited the job. I was there not very much of the time, 
go in for a few minutes and leave. 
Q. You stated that that portion of' 23d Street is unpaved. 
62 
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Q. ·what is its nature? 
, A. Well-
Q. "That is the nature of the ground that was traversed in 
the backing up operation f 
: A. "r ell, it is a business-number of business houses along , 
that street. · . 
Q. V{ arehouses ! 
: A. ,varehouses, yes. 
Q. I mean what is the nature of the terrain where the back-
ing- up operation took place? 
page 107 ~ A. Well, a normally unpaved street. 
Q. Dirtf 
A. Dirt with cinders or some loose stone. 
Q. \Vas it. bumpy or level 1 
A. I would say both. Some spots were bumpy and some 
were level. Any unpaved street can he rough or smooth. 
Q. On the occasions when you saw the truck back up, was 
it backing up slowly f 
A. I would sav normallv. 
Q. "What was Coker 's position f 
A. Coker was kind of an assistant foreman. 
Q. Do you know whether at any time during the backing 
up operations Coker ever gave the directions to the driver 
of the truck f 
A. Yes. I think-I am sure he did. 
Q. Do you know whether on August 2, 1944, be was the 
person that gave the backing up operationst'' 
lVfr. "\Vorrell: I object to tlmt. 
The Court: Objection sustained. 
".By l\Ir. Zucker: 
Q. Did you ever find out who g·ave the backing up opera-
tions on that day f 
Mr. Carroll: I object. 
Bv Mr. Zucker: 
"'Q. ,vhat is your answer! 
A. Ko. 
Q. N" o, I think you said f 
A. No. 
page 108 ~ . Q. How long had Coker been on this particular 
Job! 
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A. From the start. 
Q. vVould you say that Coker was familiar with the back-
ing up operations f 
A. ·what do you mean by that question f 
Q. \Veil, was he aware of how the backing up operation 
was actually done by directions from Lock Joint men f 
A. Yes, he was aware of the operation. 
Q. In fact, as you stated, he had on occasions given those 
backing· up directions himself? 
A. Yes. 
Mr. Zucker: I think that is all. 
RE-DIRECT EXAMINATION. 
By Mr. Carroll: 
·Q. Just a few questions, l\Ir. Vaughan. You arrived at the 
location of this accident about what time of the dav on Au-
gust 2, 1944 7 • 
A. \Vhat time! I think it was somewhere around between 
1 and 2 o'clock. 
:Mr. Zucker: Is that P. l\I. 
The \Vitness: Yes. 
Bv Mr. Carroll: 
·Q. And had you observed prior to jrour arriving on the 
job at that time, any of the movements of any of the trucks t 
A. Repeat that, please. 
Q. Before 1 to 2 P. M. 
page 109 } ('~be reporter read the last question.) 
The ,vitncss: On this day, you mean? 
Bv Mr. Carroll: 
·Q. On that day, yes. 
A. No, I had not. 
Q. And in the movements of the trucks that you have de-
scribed to counsel, tl1ose or that description, I take it, is a 
description of what you saw at times other than the morning 
ancl forenoon of that dav. 
A. That is correct. ., 
Q. I may have asked this question and I don't want to re .. 
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peat it if I did: ,vas the driver of any of Guuter's trucks on. 
the Lock Joint payroll Y 
A. No. 
Q. Have you any knowledge of the amount of pay that any 
of the drivers of Gunter's trucks received or on what basis 
those drivers were paid Y 
A. No, I don't. 
Mr. Carroll: That is all. 
Mr. Zucker: That is all. 
And further this deponent saith not .. 
State of New .Jersey 
City of Newark, to-wit: 
I, Jacob Baer, A Supreme Court Examiner of tbe State of 
New Jersey, certify that the foregoing deposition 
page 110 ~ of John Norfleet Vaughan was duly taken, sub-
scribed and sworn to before me in the said City 
of Newark, at the time and place and for the purposes men-
tioned in the cap'tion thereof. . 
Given under my hand this 19th day of February, 1949. 
(S) JACOB BAER 
Supreme Court Examiner of New Jersey'' 
The Court: Gentlemen, you may recess until two o'clock. 
Thereupon, at one P. :M., a recess was taken to two P. M. 
page 111 ~ AFTERNOON SESSION. 
l\Iet at close of recess. 
Present: Same p~rties as heretofore noted. 
Mr. Woodward: In order to be sure, I want to offer tl1e 
deposition of Jack Matthews taken in Denver which vou 
struck out this morning. I want to offer them. ~ 
The Court: The Court sustains the objection to the intro-
duction of the deposition on the grounds that the law of Vir-
ginia requires written notic~ and there was none given in this 
case. 
Mr. vVoodward: Exception. 
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( The deposition in question, offered and rejected by the 
Court, was marked "Defendant's Exhibit ..... ") 
page 112 ~ Mr. Worrell: Your Honor, we rest. 
ELMER J. "WEICH, 
called as a witness on behalf of the defendant, having been 
first duly sworn, was examined and testified as follows: 
By .Mr. vV oodward : 
· Q. You are employed by the City of Norfolk? 
A. Yes, sir. 
Q. In what branch 1 
A. Chief draftsman in the Public ,,7orks Department, 38 
years this year. 
Q. Mr. Weich, now I hand you a paper with the inscription 
at the bottom, "Twenty-third St., Newport Avenue, N. and 
·w. R.R.,'' and bearing· the number at the top 566. 
A. Yes. 
Q. I ask you whether or not that is a map taken from the 
City of Norfolk of that location f 
A. That is a print of the original drawing. 
~Ir. ·wmiams: We object to any plat unless it is shown 
who made it and tllat it was accurate as of the elate of the 
accident. 
The Court: I think the proper thing to do is to introduce 
the plat by the person who makes it. : 
Mr. " 7oodward: That would be impossible. 
page 113 ~ That is made from field notes made by various 
field engineers. 
The Court: Is it a matter of reronl in the Clerk's Office:? 
l\fr. ,voodward: Not the Citv Clerk's Office. 
l\Ir. Vlilliams: Is that a copy"' of some other drawin~r¥ 
The ,vitness: ,Ye have inte1:sections of everv street cross-
ing in the City of Norfolk, and we have something like-
The Court: If you are unable to introduce the personal 
engineer who drew the origfoal, if he is not available and yon 
can account for your not being able to do it, I think it is 
proper. 
Bv l\fr. ,v oodwa rd: 
·Q. Do you know wlio made the original plat? 
A. This is my original lumdwrit.ing on l1ere. 
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Q. You made the original plaU 
A. Yes. This is a print from the original plat. 
By the Court : 
Q. The original plat from which you copied this was made 
by you? 
A. This is not a copy but made by field notes brought in 
from the work by our field engineers. · 
By Mr. ,v oodward: 
page 114 ~ Q. Is this in your office, and is there a large 
map or plat of which this is a part 1 ·who made 
the large drawing·? 
A. There are no large clrawing·s, your Honor. 
Q. Did you make a separate plat of each street intersec-
tion? 
A. \Ve have over there thci.;e sheets on curtain rolls em-
bracing the whole City of Norfolk ~lmost and Ocean View, 
and thev are on roller curtains that would almost cover this 
wall if ~"ou pasted them and show you the intersections and 
are numbered like this., 566 on the large plat would refer you 
to this plat here. That is how we locate them. 
By the Court: 
Q. You made this in your handwriting f 
A. Yes, that is my handwriting·, and the field notes were 
brought in in N ovemlJer, 1944, by Ned Smith, our field en-· 
gineer. 
Q. Is Mr. Smith available? 
A. Yes, he is still available. He is field engineer. 
By Mr. ·wmiams: 
Q. You copied it off the big map f 
A. He brings the notes in. 
Q. Did you copy this off a big· map! 
A. I copied it off the field notes. They bring it in the of-
fice. 
Mr. vVoodward: I think the same rule of intro-
page 115 ~ duction would apply as to a ledger sheet. 
The Court : Made under the supervision of 
this man. I over~nle the objection. Put it in. 
(The plat was marked • 'Defendant's Exhibit 1. '') 
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By Mr. Woodward: 
Q. That represents the locations of the things shown on 
there at that intersection; is that right? 
A. That is right. vVe have records like this of all under-
ground pipe and sewers in the City of Norfolk and we locate 
them through this plat. They are accurate as they are brought 
in from the field and transcribed on these little sheets. 
Q. Does that plat show the location of the 30 inch water 
main constructed in 23rd Street along the Norfolk & "\Vestern 
in the summer of 1944 ! 
A. Absolutely. I saw it put in the ground., the biggest part. 
Q. The map shows the location? 
A. Yes. It is 13.8, and about 9V2 inches from the north 
rail of the Norfolk & "Tes tern side track. It is on the north-
ern side. The north point is indicated. It runs almost due 
north and south. 
Q. And the sewer likewise 1 
page 116 ~ A. Yes, and Newport ends at the railroad. It 
doesn't cross the railroad at that point. It is 
practically due east and west, and the railroad traverses it. 
Q. Newport Avenue is parallel to the railroad track¥ 
A. Yes, along· Newport Avenue. The street is 30 foot wide, 
the actual street in there, 23rd Street. 




Q. North of the north rail of the side track there? 
A. Yes. 
Q. Is that the center line of the pipe, or the side line? 
A. That is the center line of the 30 inch cement pipe in-
stalled there in 1944. 
Q. Let me ask you this one other question: Did the dis-
tance from the center line of that pipe to the north line of the 
track remain constant along there? 
A. Yes, would practically be constant. It comes down on 
Colley Avenue on the eastern side and makes a 90 degree bend 
and runs out to Church·Street in sort of a easterly direction, 
and it would be constant. 
Q. It is constant the distance between the railroad and the 
pipe line? 
page 117 ~ A. It must be. You can't vary pipe. It has 
to travel straight through. 
Q. I hand you a long brown sheet showing 23 Street at the 
left side of Newport Avenue over at the right-hand upper 
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corner marked "Scale 1" equals 21/:/." I ask yon whether 
or not you have seen that before t 
A. I have seen that, yes. 
Q. On the enlarged scale what does this red line indicate 
in the center Y 
A. 13-that represents the center line of that 30 inch con-
crete pipe in there. 
Q. The location f 
A. And the width of this street_:._this is the property line. 
It is called also the street and building line. It has three 
designations, property line~ building line and street line. This 
has three design~tipns. 
Q. And this do~s show a correct distance of 13.8 feet t 
A. In the s·cale, yes. 
:M:r. Woodward: I offer this in evidence. 
(The paper was marked ''Defendant's Exhibit 2.-") · 
By Mr. ·wmiams : · 
Q. One inch equals whaU 
A. 2% feet. 
:Mr. Woodward: I have no further questions~ 
page 118 ~ CROSS EXA!\HNATION. 
By Mr. Williams: 
Q. Mr. Weich, come here and sbow me what this line is, if 
you will. 
A. That is a 10 foot cast iron pipe line running along 23rd 
Street installed in 1925, and tllis line here is a six inch cast 
iron pipe put iu in 1919. Then we also had a 16 inch cast iron 
pipe sewer-
Q. Where is this concrete pipe line? 
A. Here it is, 30 inch cement, 1944. That is wl1en that was 
put in there. 
Q. And this course8 back l1eref . 
A. It would dodge various g·as meters or whatever might 
be along there. 




A. A bout a week or so ago. 
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The Court: Any other questions ? 
:Mr. ,villiams: No. 
By Mr. ·w oodward: 
Q. The 30 inch line we are talking about is the line in be-
tween the cast iron sewer line and the old water line f 
A. Yes. They had to keep them far en01;igh 
page 119 ~ apart to avoid hurting this line when we put it 
in. 
·wILLIAl\I A. SMITH, JR., 
called as a witness on behalf of the defendant, having been 
first duly sworn, was examined and testified as follows: 
By i\Ir. ,voodward: 
Q. You are employed by the City of Norfolk? 
A. That is correct. 
Q. In what capacity¥ 
A. Assistant to the Citv Clerk of the Citv of Norfolk. 
Q. Mr. Smith, in what office a re tho completed contracts for 
the City of Norfolk for utilities, such as water pipes, etc., 
kept? 
A. In the Office of the Citv Clerk. 
-Q. I asked you to bring "'11ere contract between the Lock 
Joint Pipe Company and t11e City of Norfolk covering the in-
stallation of 30 inch water line in 23rd Street and other loca-
tions, but 23rd Street is wlmt I am COll(lerned with now. Have 
you brought that? 
page 120 ~ A. Yes., I have it here. 
Mr. ,villiams: ',Ve object to this contract. 
The Court: On the face of it it would appear to be not 
material to the issue. Counsel rem state what he expects to 
prove. , Gentlemen, step out into the hall until you are called.-
( The jury retired.) 
i\Ir. ·w oodward: It lrns nlreadv b0en testified to here an<l. 
there is no controvers:v about the.fact that this pipe line was 
being- laid by the Lock Joint Pipe Company for the City off 
Norfolk. I have the original contract here under which that 
work was done. One of the questiom; in this case is ·whether 
tl1is colored man, Minggia, at the particular time of the ac-
cident was employed within tl1e meaning- of the law by the 
Lock .Joint Pipe Company or Gunter in the work in which 
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he was engaged. He was engaged at that time in hauling· 
excess dirt from this ditching operation. The only para-
graph I desire to have in the record is the following. Para-
graph 13 (3), Page 5 of the specifications in the contract of 
February 21, 1944, between the City of Norfolk 
page 121 ~ and Lock ,Joint Pipe Company: 
"All surplus earth remaining in the street areas shall be 
taken up and hauled either to the New Municipal Auditorium 
at 9th and Granby Streets or the City Dump at the south eud 
of the Granby Street Bridge, or to any other point as directed, 
having a haul no greater than the above designated point." 
The purpose of that is to show that the immediate work of 
removing that dirt was a part of the obligation and business 
of the Lock J oiut Pipe Company. 
The Court: I think there was some evidence already that 
the dirt was being moved to some place designated by the City 
of Norfolk. The fact that they were obligated to the City of 
Norfolk to remove the excess dirt, does that touch on the 
method by which they were to do it, either by their employees 
or others? 
Mr. ·w oodward: It rnav not touch on the method but it 
shows whose obligation it ·was. The Court of Appeals in a 
very recent case in Ne,vport News pointed out that the man 
injured and the man who was alleg·ed to have been engaged or 
employed by the defendant people-it went on to say the con-
tract under which the man was employed showed whose obli-
gation it was to do certain things; to-wit, in that 
pag·e 122 ~ case repair stalls. Here the Lock Joint Pipe Com-
pany was obligated to remove this dirt-
The Court: vVho was being· sued in that case? 
Mr. ,v oodward: A stevedoring company was being sued by 
a man employed by a company known as the V{ aterfront. 
The Court said that while the contracts were not put in evi-
dence it appeared there were two independent contractors 
working on the same general job. 
The Court: In this situation is your company an independ-
ent contractor or a sub-contractor working under the pipe 
company wl1ose oblig-ation it was to remove tbe dirt? 
Mr. "r oodward: The evidence so far is that he was -not a 
sub-contractor. This is one of the essential elements that I 
contend is proper to be established here. 
The Court: There is evidence before the jury as to what 
they were to do with the dirt. 
lVIr. "\Voodwarcl: Yes, sir. 
· Mr. Williams: I have this to say about it, if your Honor 
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please: This g·entleman can't prove this contract because I 
take it that he didn't see it signed but he is the 
page 123 ~ mere custodian of it. He can't say whether it is 
the contract under which the work was done, or 
uot, he doesn't know whether it was sig·ned by the Lock Joint 
Pipe Company, and it has to be proved in a certain way. In 
addition to that, even if it were proper to prove that this is 
the signature of so and so and it was signed and the work 
was done under that contract, it is a contract between the 
City of Norfolk and the Lock Joint Pipe Company, neither of 
whom are parties to this suit at all and is no way binding or 
material in a suit by an employee of the Lock Joint Pipe Com-
pany, the person who was injured. 
Th~ Court: The case you speak of of the stevedoring com-
pany, wasn't the party to the contract a party to the litiga-
tion? 
l\Ir. Woodward: That is .true, I tllink. 
The Court: The objection is sustained because the Court 
holds that this ~;entleman is qualified merely as a custodian 
of the record and he can't prove it by that. 
1\fr. Woodward: I notice this contract here bears the sig-
nature of Colonel Borland, the City Manager at that time, and 
J olm D. Corbell, City Clerk. Maybe he is familiar 
page 124 ~ with those signatures, otherwise I will have to 
send him back and g·et someone else. 
The Court: I dou 't know that the Court would allow it 
in because the parties to this suit are not parties to the con-
tract. I think you have evidence that they worked on this 
job in the City of Norfolk, that one of the things they were 
to do was to take tl1e dirt, the surface dirt, and place it in 
certain places designated. That is in evidence and wasn't 
objected to. I don't think to put in a contract between third 
parties who are not parties to this litigation is binding. 
l\f r. ·w oodwa rd : The Lock Joint Pipe Company is a bene-
ficial party here. 
The Court: No, tl1e carrier is. 
l\Ir. ·woodward: I think we can prove that they paid this 
man and looked to them for reimbursement, if they could get 
it. 
The Court: I don't think you can successfully contend they 
are a party. The irnmrance company might be. 
1\Ir. Woodward: Let me ask you thi~. Mr. ·wmiams, if 
you stand on your first objection? If you do we 
page 125 } can meet tlrnt by having Mr. Corbell come over 
here. 
The Court: Colonel Borland is right around the corner 
here. 
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Mr. Williams: I will concede this is Colonel Borland's 
signature and Corbell 's. I know them both. 
Mr. Woodward: I am asking you whether you waive the 
first point, otherwise I will have to get one of the gentlemen 
here. 
Mr. Williams: Yes. 
The Court: You waive it without laying tlle foundation for 
its introduction. 
Mr. W oodwarcl: The only exception is it is not relevant. 
The Court: That it is not material to any issue in this 
case. 
Mr. Williams: I suggest that you dictate what you want 
to show in the record. 
Mr. Woodward: I am going· to. The defendant offers the 
origfaal contract between the Lock Joint Pipe Company and 
the City of Norfolk covering the installation of 30 inch pipe 
line in question, specifying the obligation of the Lock Joint 
Pipe Company, and on Page 4 specifying how tl1e 
page 126 ~ excavation for the pipe sllall be made and how 
the pipe shall be laid, the ditch refilled, and con-
taining this parag-raph on Page_ 5 :. 
'' All surplus earth remaining in the street areas shall be 
taken up and hauled either to the New Municipal Auditorium 
at 9th and Granby Streets or the City Dump at the south end 
of the Granby Street Bridge, of to any other point as directed, 
having a haul no greater than the above designated point.'' 
The purpose of offering· this evidence is that the defendant 
contends in this case that the tTuck driver, while a general 
employee of the defendant, Gunter, was so far as the work 
then going on was concerned a special employee under the 
direction and control of the Lock Joint Pipe Company and 
doing work for the Lock Joint Pipe Company, that tbis par-
ticular paragraph of the contract shows it was the duty and 
obligation of the Lock Joint Pipe Company in carrying· out 
their contract with tl1e City to remove the dirt, and the ques-
tion of whose work is being done at the time of the particular 
accident is material in determining wl10 was the 
page 127 ~ master of the employees, and that this particular 
evidence is both relevant and material. 
TJ1e Cou,rt : Call the jury. 
Mr. "r oodward: There was anotlier exception I was sup-
posed to dictate at the adjournment hour in connection with 
the introduction of tlle statement of medical and hospital ex-
penses of the plaintiff. The defendant agrees to the amount 
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but offers to prove that the money was paid in by the plaintiff 
or by the plaintiff's employer or its compensation carrier and 
that this suit is, therefore, for the benefit of that carrier or 
the company, as the case may be, and tbe defendant is en-
titled to have the jury know those facts. 
Mr. W1lliams: It has been endorsed and, so far as we are 
concerned, you can tell the jury the insurance company is 
entitled in this suit to a part of it. 
The Court: You can't do otherwise because the name is 
endorsed on the notice of motion. 
Mr. "r oodward: The only question is whether they are 
going to object to the amount being shown. 
Mr. Williams: I have no object.ion to that, but 
page 128 ~ it seems to me it is right in the teeth of the statute. 
The statute says the amount of compensation 
shall not be disclosed to the jury. 
J\Ir. ,voodward: ,ve except to the Court's ruling. 
(The jury returned.) 
COLIA MINGGIA (Col.), 
called as a witness on behalf of the defendants, having been 
first duly sworn., was examined and testified as follows: 
By l\f r. Woodward : 
Q. You are Colia Minggia ¥ 
A. Yes, sir. 
Q. ,vhere do you live, Colia ? 
A. I live at 3333 Poplar Street. . 
Q. Speak loud enoug·h so these g:entlemen ran hear you. 
Who do you work for now, 1Iing·gfa ? 
A. ,,r ork for the Tidewater-"\Vill~·s, Incorporated. 
Q. Where are they located? 
page 129 ~ A. 2610 Granby Street. 
Q. ·who were you w01·king for in August, on 
August 2, 1'944? 
A. For Mr. l\L l\L Gunter & Son. 
Q. And at that time what were you doing? 
A. Driving a truck. 
Q. ,vhat kind of truck was it? 
A. Dump truck. 
Q. On August 2nd wl1at were yon doing with the truck, what 
work were you carrying- on 7 
A. I was moving some dirt for th0 Lock .Joint Pipe Com-
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pany, dirt and other things, working on their job, whatever 
they wanted me to do. 
Q. You say on August 2nd you were removing dirt. You 
were removing dirt from what point 0/ 
A. On that day we were hauling dirt from 23rd Street to 
some place down Colley Avenue. 
Q. To some place on Colley A venue f 
A. Yes, sir. 
Q. About what part of 23rd Street was the operation at 
that time? 
A. Between Newport and Colley A Yenue. 
Q. How long had you been working on that job of hauling 
dirt from that ditch? 
page 130 ~ A. A couple of months or couid have been 
long·er. 
Q. Two months or long·er? 
A. Yes, sir. , 
Q. You say on that occm;,ion yon were hauling dirt to some 
place on Colley A venue 1 
A. Yes, sir. 
Q. ·who told you where to carry the dirU 
A. )Ir. Coker ahvavs told me wl1ere to carrv the dirt. 
Q. l\Ir. Coker1 ·· · 
A. Yes, sir. 
Q. The man here this morning? 
A. And Mr .• Jack. 
Q. Mr. Jackf 
A. Yes, sir. 
Q. ,vhat was his last name? 
A. Matthews, I believe. 
Q. ,Jack Matthews? 
A. Yes. 
Q. He always told you where to carry the dirt? 
A. Yes, sir. 
Q. Colia, who told you when the dirt was to be carried? 
A. l\Ir. Coker or Mr. Matthews, either one of them would 
tell me. 
Q. The truck belonged to whom! 
A. Mr. l\L :M. Gunter & Son. 
pag·c 131 ~ Q. When did you report for this work, what 
time of dayf 
A. Eight o'clock in~ the morning. 
Q. Eight o'clock in the morning-? 
A. Yes, sir. 
Q. ·when did you leave the- job f 
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A. Whenever they finished up. Sometimes it was four-
thirty and sometimes a few minutes later, and sometimes they 
used to be behind and did not get right off at four-thirty and 
we would work on until we :finished up. 
Q. So you worked eight hours or longer f 
A. Yes, sir. 
Q. From the time you reported on the job at eight o'clock 
in the morning until you were told to quit in the afternoon-
incidently, who told you when to quit 1 
A. Mr. Coker or Mr. Matthews, either one. 
Q. Mr. Matthews and Mr. Coker¥ 
A. ·Yes, sir. 
Q. Between the time you went on the job at eight o'clock 
in the morning until you were told to quit, who told you what 
to do? 
A. Mr. Matthews and Mr. Coker., either one. 
Q. In addition to hauling dirt from the ditch there, did 
you do anything· else on the job? 
A. Yes, sir. 
Q. ·what else? 
page 132 ~ A. Hauled some cinders for them, and when 
they was crossing Hampton Boulevard I flagg·ed 
the traffic. 
Q. Any other jobs? 
A. Sometimes helped them move some sheet piling where 
they had around the ditch there when I was not using the 
truck. 
Q. Yon say you helped flag· traffic crossing the street? 
A. Yes, sir. 
Q. Did you use your truck in connection with that? 
A. No, sir. 
·Q. What did you do 1 
A. Took my hand and held the traffic up and waved them 
by. They could not pass each other and I would hold one side 
off until the other side would clear. 
Q. When Mr. Gunter fh·st sent you up there on the job what 
were his instructions to you? 
Mr. ·wmiams: I object to that, your Honor. 
The Court: Cou]d that bind this plaintiff? 
Mr. Woodward: No, but it shows who he was working 
for. 
The Court: Objection sustained. 
Mr. Woodward: Exception. I offer to prove for whom 
he was working at that particular time. 
76 Supreme Court of Appeals of Virginia 
Oolia Minggia (Col.). 
By Mr. Woodward: 
Q. Now, Colia, did you haul a specified number 
page 133 ~ of loads of dirt each day or how was the number 
of loads determined Y 
A. According to how much pipe they laid. "\Ve didn't. have 
any certain number to haul. 
Q. Who determined how of ten you would load your truck 
and haul it away Y 
A. Mr. Coker and Mr. Matthews said when to haul it away 
· and when to load. . 
Q. Was Mr. Gunter present at the job T 
A. No, ·sir~ . · 
Q. Do you,. or not, recall seeing him on the job at any time 
while you worked there? 
A. He come by one day and wanted to know how we was 
getting along. That is the only time I remember seeing him 
on the job. 
Q. ,vanted to know how they were getting alongf 
A. Yes. 
Q. Is that the only time you saw him OI\ the job! 
A. Yes. 
Q. How long did you haul on that job f 
A. I am not sure, but all of two months or longer. 
Q. You believe you hauled two months or more .lJefore this 
accident. After the accident did you continue on~ 
A. Continued on. 
Q. And stopped when? 
A. I continued on until they :finished the job up. 
page 134 ~ Q. Until they :finished the jobf 
A. Yes. 
Q. On August 2nd you had an accident and that occurred 
about what time of day? 
A. Somewhere close to two o'clock. 
Q. Did you continue on to work tllere that day f 
A. Yes, sir. 
Q. Now, l\finggia, how was tl1e dirt dug out of the ditch f 
A. Dug out with a bucket and hose on it. 
Q. A bucket .and hose T 
A. A crane with a bucket and l10se on the crane. 
Q. WI1at you mean to say is it was bucket crane; is tlmt 
the idea Y 
A. Yes, sir. 
Q. ·when the crane dug the dirt out of the ditch and loaded 
it on your. truck, what clicl you have to clo? 
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A. I had to back in alongside of the crane until the truck 
was clear of the body of the crane so it could swing with the 
crane in order to load the dirt on the truck. 
Q. ·who told you when they were ready to back in·~ 
A. Mr. Coker or Mr. Matthews, either one. 
Q. How long was this practice of backing in carried on T . 
l1 .. Ever since we had got up on that part, ever since we 
tu·rned in on 23rd Street. 1 
Q. Down to Colley A venue f 
page 135 ~ A. Yes, sir. 
Q. Why was it you could not get in from this 
end (indicating) and get along·side of the truck'? 
A. The pipe was right on the side. 
Q. ·what? 
A. The pipe was right on the side of the crane and there 
was not room enou~i;h for the dirt and the hose and all of 
that stuff on that side, and that is why I had to hack in. 
Q. I understand the street back that way was blocked off 
with other material, dirt, etc. 1 
A. Yes. .. 
Q. ·who told you to back in., and I don't mean any particu-
lar time, but who gave you instructions as to the way to load 
the truck? 
A. Mr. Matthews or :Mr. Coker, either one. They started 
coming in that way. 
Q. Both of them had been working on the job the entire 
time you were there f 
A. "'Yes, sir. 
Q. Now, you have seen this drawing before, haven't you? 
A. Yes, sir. 
Q. Do you understand it~ 
A. Yes, sir, I guess I do. 
Q. Suppose you come~ down her() and let's ~ee whether it is 
clear to you. What doe8 tlrnt indicate· there (inclieating) 1 
A. The side track. 
page 136 ~ Q. What does this red line. indicate? 
A. The pipe 1ine. 
Q. The pipe line? 
A. Yes,sir. 
Q. ,Yhere is Newport .A ,·enue on this sketch f 
A. Here (indicating-). 
Q. And 23rd Street? 
A. This is 23rd Street ri{!llt here. 
Q. Colia, do you know about how far it was from t110se 
pipe lines and the ditch to tllis rail 1 
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A. No, sir, I wouldn't say I know just how far, but it was 
an awfully narrow place in there between the truck and the 
railroad. 
Q. :Minggia, I am going to ask you about this crane or 
ditching machine. Tell us about which way that set on the 
ditch and what there was about it vou had to back back to 
get your load from 1 This is the center of the ditch (indicat-
ing). You said this was the way you backed up (indicating')¥ 
A. The machine was on the ditch. 
Q. ·when you came in you had to back in where f 
A. Came off Newport Avenue and turned in on 23rd Street 
and then I could see the men when they signaled for me to 
come back this way ( in die a ting). 
Mr. ·williams: That means nothing in the rec-
page 137 ~ ord. 
:Mr. Woodward: He has indicated he came in 
from K ewport Avenue and the truck headed sort of west and 
said that is where he could see, and he said he continued on to 
back in. 
The Court: After he got the signal what did he do! You 
h~ve the truck there. Give it to him and let him move it up 
and down. 
By l\tI r. ·w oodwa rd : 
Q. Does this box with a piece of wood nailed on top of it 
fairly represent the crane f 
A. Yes, sir. 
Q. You say that waEi centered on the ditch f 
A. Yes, sir. 
Q. Use this model truck as your truck. 
A. Yes, sir. 
].\fr. ,voodward: I think that truck will be shown t.o be 
about seven feet wide. · 
Mr. vVilliams: Mr. ,v oodward, you are not going on the 
witness stand, are you? , 
Mr. ·woodward: No, hut it saves a lot of time. If vou 
want to measure it I will he glad for you to. " 
Mr. ·Williams: I am not going- to measure it. 
The Court: Ask the witness the questio11. 
pag·e 138 ~ Mr. Woodward: He backed back here in New-
port Avenue. 
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Bv Mr. Woodward: 
• Q. vVe are coming now to the particular occasion on which 
this accident happened. First let me ask you about how far 
was this crane out from Newport A venue f 
A. I guess about 100 or 150 feet. 
Q. Somewhere down here (indicating)? 
A. Yes, sir. 
:Mr. Williams: You can get that on the plat. 
By M:r. '\\7 oodward: 
Q. ·wm you show us how you came in on that occasion? 
A. I came in this way and· turned down here. I came in 
Newport this way on 23i~d Street and came down close to the 
railroad siding and turned at this angle to the crane, about 
15 feet of the crane, in back of the crane. 
Mr. v,r oodward: The witness has shown his truck as com-
ing in the right-hand side of Newport A venue., gradually 
curving to the right over by the railroad track and making 
a half moon turn over towards the north side of 23rd Street 
· with his truck at a 45 degree angle to the ditch, headed north-
west. 
:Mr. vVilliams: ,'\7ithin 15 feet of the crane. 
pag·e 139} By Mr. ,voodward: 
Q. Proceed. 
A. Mr. Coker was standing to the back of the crane. I had 
cut the motor off and he and this other fellow was with him, 
and so he said, "Come on back. They is waiting· on you.'' 
I never seen him any more, and I backs up, pulls up and backs 
up until I got the truck squared up. I had to do that to get 
in there because I didn't have any room at all. I harked back, 
and I kept the door open until I got to the crane and then I 
had to close it to give me enough room to clear it, and I had 
pulled the door to and looked back through the mirror. I 
guess I got back to this ang·le (indicating), and somebody 
run and told me to pull up, and I pulled up and got out and 
went back and looked and this man was laying on the ground. 
Q. The last time you saw Mr. Coker he was standing at 
the back end of tl1e truck f 
A. Yes, sir. 
Q. Doing what? 
• 
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A. He said, "Come on back. He is waiting 011 you." 
By the Court : 
Q. Where did you see him Y 
A. Laying on the ground. I pulled the truck up to this 
point (indicating), and this man come up and I gets out of 
the truck and walks back and he was laying back there. 
Q. Back where Y 
page 140 ~ 4-. Up on the ties . 
. ·Q. On the railroad ties Y 
A. Yes, siT .. 
By Mr. Woodward: 
Q. About where with reference to the side of the crane¥ 
A. I guess he was probably about the center or a little bit 
further back. 
Q. He was lying somewhere between the point opposite the 
center of the crane and its front encl? 
A. Yes, sir. 
Q. That is the front end of the housing part of the crane? 
A. Yes, sir. 
Q. Let me ask you this : In order to go in there bow far . 
back did you have to back your truck f 
A. To get the load I had to back back so the front end of 
the truck would clear the front end of the housing on the 
ditching machine. 
Q. Why was it necessary to carry the front end of your 
truck back beyond this machine T 
A. When he swings bis machine over the front end of the 
machine would hit the front end of the fruck. He didn't have 
space in there to swing. 
• Q. On this particular occasion clid you ever get 
page 141 ~ back to the loading placel 
A. No, sir, I didn't. . 
Q. Go back on the stand. Can you tell us approximately 
110w much farther back you would have had to have gone be-
fore you would have been in a proper loading postion? 
A. At least ten or eig·ht feet probably. 
Q. You say someone came up and told you to pull ahead f 
A. To pull ahead. 
Q. ·which window of your truck did he come to Y 
A. On the right side, the right window. 
Q. Opposite where you sat! 
.A. Yes, sir. 
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Q. Now, Colia, in this backing operation, coming back in 
1.Jetween here., to what extent could you seef ; 
A. I could not see anything, just alongside the crane. I 
had to guide myself along beside the crane until I got past 
it. I could swing out and hold the door open and see a dis-
tance behind the truck, but probably 15 or 20 feet I could not 
see anything. . 
Q. In backing in what did you use as a guide to direct your-
self? . 
A. I used the side of the crane until I passed the crane 
and then I watched the operator of the crane. I could see 
him and he would tell me when I was back far enough so he 
could drop his load. 
page 142 ~ Q. Just where on the crane q.id the operator 
stand? 
A. He stood on the right side of the crane. 
Q. Vv as it open so you could see him f 
A. After I got in front of the crane I could look in and 
see him then. 
Q. After you got around here (indicating) f 
A. Yes, sir, when I got in front of the crane. 
Q. In backing back did you, or not, have to back on the 
ends of the cross ties f 
A. Yes, sir. 
Q. v\Thy was it necessary 1 
A. Because the truck had to be pushed over too far and 
I had to have the wheels on the cross ties to get the truck by 
the crane. 
Q. The part of the street into wbiC'h the cross ties extend 
from the railroad right. of way, was it perfectly smooth like 
a street f 
A. No, sir. 
Q. "\Vbat was the condition there f ! 
A. It looked like they was over the paving six inclies up 
and down. 
Q. You mean you had to back your wheels over there? 
A. Yes. 
Q. In going back, can you give us some idea nbout how fast 
you backed your truck? 
page 143 ~ A. Less than fiy·e miles an hour. 
Q. "\Vhy could you not g-o fast f 
A. It was bumpy and you could not stay in the truck. 
Q. Now, Colia, when you were backing in there, assuming 
that Mr. Coker was somewhere in this area (inclir.ating), was 
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there, or not, anything· between the rear end of your truck 
and him? 
Mr. ·wmiams: ·where did you say Mr. Coker was when he 
started back? 
Mr. vVoodward: Along here. I said assuming he was sit-
ting there or standing· there-
Mr. "Tilliams: You can't assume he was standing there 
because there is no evidence he was standing there. 
Mr. ,voodward: There is evidence he was sitting there. 
Mr. "Tilliams: There is evidence he was stooping here 
(indicating). 
Mr. ,v ooclwarcl: He was standing before he turned around 
and started back. 
By Mr. vVoodward: 
Q. As you were backing in l\ir. Coker ,vas sitting· or stand-
ing where? 
A. Alongside of the crane on the railroad track. 
Q. Was there, or not, anything to prevent him 
pag·e 144 ~ from seeing your truck? 
.. A. No, sir. 
Q. ,vhat was the ditching- marhine doing at the time you 
started backing in there? . 
A. Setting there with the shovel full of dirt. 
Q. ,vhatf . 
A. Setting there with the shovel full of dirt. 
Q. ,vith the shovel full of· dirt? 
A. Yes, sir. 
Q. You mean by that the dirt had been lifted up out of the 
ditch? 
A. The dirt had been lifted up out of the ditch and lie Imel 
to wait until I hacked in before he could make bis swing·. He 
liad to stay perfectly still until I could g·et in. He can't move 
either way while I am backing in because it would hit the 
truck. That is why he had to wait for me to get in. 
Q. ·when ~·vou come back in light, does the,whole crane swing 
like tllis.; or does the boom just swin?: f 
A. The whole crane setting on a Caterpillar tractor swings 
around with the boom. 
Q. At any time while yon were backing back in there did 
you, or not, know that l\Ir. Coker was anywhere behind you f 
A. N' o, sir, I didn't. 
Q. Did you know there was anyone back behind you there? 
A. No, sir, I didn't. 
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pag·e 145 ~ Q. Now, Colia, after the accident what did you 
do 1 You said you pulled your truck up forward 
a little bit. Then what did vou dof 
A. I gets out of the truck· and goes back there and I think 
about four of us was pulling his boots off. . 
Q. Whose boQts? 
A. Mr. Coker's boots. 
Q. During that time or any time while you were there and 
Mr. Coker was there did he, or not, make any statement about 
whether.or not you were at fault! 
l\fr. Williams: Same objection and on the same grounds. 
The Court: You may object to his leading and I will sus-
tain it as to leading. You can ask him what statement, if any, 
Mr. Coker made when he got back there. You suggest an an-
swer by the question. Change the form of the question. 
Mr. "r oodward: I will change the form of the question. 
By Mr. ,voodward: 
Q. I ask you, after you went back, whether any statement 
was made by Mr. Coker? 
A. Yes, sir. A motorcycle cop, I think, was the first one 
to come up. Then the radio car come up and so they was 
getting out of the car and coming over there where 
page 146 ~ he was., and they called for the driver and so 
someone, I think, I don't know which one it was, 
said, "Here is the driver over here. Pull his boots off." I 
said-
Mr. ,vmiams: I object to this conversation. 
Mr. ,voodward: This took place in front of Mr. Coker. 
Mr. ,vmiams: He is getting ready to tell what the police 
officer said. 
The Court: You can't ask him anything about that, what 
the police officer said. You may ask him what was said, if 
anything. 
Bv Mr. ,voodward: 
·Q. Do you understand what the Judge means, that you 
can't tell what the police officer said f 
A. Yes, sir. 
By the Court: 
· Q. Did Mr. Coker say anything to you f 
A. Yes, sir. ' 
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Q. What did he say! 
A. He said it was not my fault. 
The Court: You object, Mr. "'Williams, and the Court over-
rules it. 
Mr. Williams : I except. 
By Mr. "\Voodward: 
page 147 ~ Q. Don't answer this until the Judge has ruled 
OA·it-
Mr. "\Villiams: Don't you think this is inadmissible f 
M:r. Woodward: No, I don't. 
By Mr. Woodward: 
Q. Was, or not, that statement made in reply to some state-
ment made by some other person in Mr. Coker's presence! 
Mr. Williams: I object to that, your Honor. 
The Court: Objection overruled. 
By Mr. ·w oodwa1·d: 
Q. You can answer the question. Was, or not, the state-
ment you have just stated that Mr. Coker made that it was 
not your fault made in reply to a statement of someone else 
in Mr. Coker's presence! · 
A. Yes, sir. 
Mr. Williams: We except on tlie grounds heretofore stated. 
Mr. Woodward : I think that is all at this time. vVoulcl 
you give me just a moment, your Honor! 
The Court : Yes. 
By Mr. Woodward: 
Q. I may have covered this before. If I Jiave I don't want 
to kill any time. During working hours yon were 
page 148 ~ there, from whom did yon take your instructions 
as to what to clo f 
The Court: Answer the question. 
A. Mr. ::Matthews or :Mr. Coker. 
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By Mr. vVoodward: 
Q. Did you~ or not, during those same hours get any . in-
structions from Mr. Gunter? 
A. No, sir. 
CROSS EXA!HNATION. 
By Mr. vV o·rrell : 
Q. l\Iinggia, how much money a week did Mr. Gunter pay 
you? 
A. ,vhat he paid me a WCl~k 1 
Q. Yes. 
A. $30.00 a week. 
Q. He paid you $30.00 a week 1 
A. Yes, sir. 
Q. ·where did you report to get the $30.00 f 
A. Mr. Gunter's office. 
Q. Where? 
A. Mr. Gunter's office. 
Q. You went to Mr. Gunter's office every Saturday morn.; 
ingY 
A. Saturclav afternoon. 
page 14~ ~ Q. And yot{ got $30.00! 
A. Yes, sir. 
Q. That covered the work you had done during the week 
ending that Saturday t 
A. Yes, sir. 
Q. · Did he pay you in cash! 
A. Yes, sir. 
Q. Did you get $30.00 or did he take out something for 
social security f 
A. Yes, sir, he taken out social security. 
Q. He took out social security 1 
A. Yes, sir. 
Q. How about income tax? 
A. Yes, sir, all of that was taken out and after that wa.s 
taken out I g·ot $30.00. 
Q. You·went to Mr. Gunter and got your pay? 
. A. Yes, sir. : 
Q. He didn't give you $:~0.00 but took out enough money 
for social security an<l income tax and gave you what was 
left 1 
A. No, sir. After all of that waR taken out that is what I 
drew, $30.00. 
Q. You made more tllan-
A. $30.00 a week.· 
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Q. ·whatever you made, after he had taken out the income 
tax and social security, you had $30.00? 
pag·e 150 ~ A. Yes, sir. 
Q. You said you had been working on the job 
about two months, more or less? 
A. Yes, sir. 
Q. What did you do with the truck at the end of the day? 
A. After they signed me out? 
Q. Yes. After you had finished work hauling at the end 
of one day, what would you do with the truck? 
A. Take it to Mr. Gunter. 
Q. You would take it to l\fr. Gunter Y 
A. Yes. 
Q. And turn it over to him Y 
A. Yes, sir. 
Q. I understand, :Minggia, you didn't haul dirt for them 
every day! 
A. No, sir. 
Q. How did you know when to go hack and haul other dirt? 
Would Mr. Gunter tell you when to go back 1 
A. Yes, sir. 
Q. ·when did you go to :M:r. Gunter's office, in the morning? 
A. Every morning. 
Q. Every morning? 
A. Every morning, yes. 
Q. And you would ask him what t]1e work was 
pag·e 151 ~ for you to do that day! 
A. Yes, sir. 
Q. And he would tell you where to g·o? 
A. Yes., sir. 
Q. He would tell you to go out and haul dirt for the Lock 
Joint Project or to do some work for somebody else? 
A. Yes., sir. 
Q. On the clays he. told you to work for the Lock ,Joint Pipe 
you would g·o over and work there that day and that evening 
would take the truck hack to Mr. Gunter! 
A. Yes, sir. 
Q. And the next morning you would go back to Mr. Gunter, 
and when you went back you didu 't know where you were 
going to work, did you? 
A. Some days we did. 
Q. Some days, but you didn't always know Y 
A. No, sir. 
Q. You mig·ht work for the Lock Joint or somebody el~ef 
A. Yes., sir. . ... 
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Q. I believe you said that when you started to work or 
soon after you started work there, or maybe the first day, 
you were told by Mr. Matthews not to pull the truck back in 
opposite the crane until you had gotten a signal to do itT 
A. That is right. 
Q. You were told not to come back in there un-
page 152 ~ less Mr. l\fattehews or :Mr. Coker told you to do 
iU 
A. Yes., sir. 
Q. They were the two men who gave you signalsf 
A. Yes.,.sir. 
Q. On the day of this accident, I understood you to say 
this crane, this ditching· machine, was approximately 150 feet 
from Newport A venue f 
A. Yes., sir. 
Q. Wasn't it the customary practice, Minggia, that instead 
of driving up in here in this truck, instead of making a swing 
this way around by the railroad tracks and up next to your 
crane, as you testified you did on this day, that you cus-
tomarily came in from Newport Avenue, turned left in this 
fashion and backed back approximately 100 or 150 feet right 
opposite the crape? • 
A. No, sir. 
Q. It was easier to do it that way, was it? : 1 
A. No, sir. 
Q. What? 
A. No, sir. 
Q. You think it was easier to make a half moon swing and 
back up in here (indicating·)? Do you think that was easier? 
A. Yes, sir. 
Q. And you tell the jury that is what you did 
page 153 ~ that day and that is what you did every day. The 
testimony of Mr. Matthews, whose deposition was 
given, was that you pulled up in the fashion that I showed 
you. You say he is wrong about that? 
l\fr. vYoodward: I object to his asking· whether or 11ot 
somebody else testified right or wrong. He has told what he 
did. ' 
The Court: When a witness makes a statement it is all 
rip;ht to confront him with what other people have ,Qaid. 
Mr. Vl oodward: But not ask ·him whether somebodv else 
is right or wrong. · 
Mr. ·w orrell: One of them i~ bound to be wrong. 
Mr ... Woodward: I will withdraw it. I I 
'....J 
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By Mr. Worrell: . · 
Q. Mr. Matthews testified that the normal fashion was as 
I have described it., that it caine up from Newport A venue 
and made a left turn back approximately 150 feet. You say 
he is wrong about that f 
A. Yes., sir. 
Q. He was on the job every day that you were there! 
A. Yes, sir. 
Q. Mr. Matthews was on the job everyday! 
A. Yes. · 
page 154 ~ Q. And they were the ones who told you how to 
back in Y 
A. Yes, sir.·. ·. 
Q. Let's see if. I understand this. I understood you to say 
that when you came up and made your half moon swing you 
stopped within about 15 feet of the ditch digger! 
A. Yes, sir. 
Q. And cut your motor ofH 
A. Yes, sir. . 
Q. And had been stopped there two or three minutes? 
A. Something like that. 
Q. You didn't have a watch! You had been sitting there 
0 
two or three minutes Y · 
A. Yes, sir. 
Q. When Mr. Coker and another man came up from oppo-
site the ditch digger 7 
A. No. If I remember, they were standing back of the 
crane when I pulls up and cuts the motor off. 
Q. They were standing at the back of the crane, what you 
call the back of the crane. Is that the part that is closest to 
where you stopped the truck Y 
A. Yes, sir. 
Q. They were standing there · at the time you came up and 
stopped? 
A. Yes, sir. 
Q. \Vhat were tl1ey doing f 
page 155 } A. I disremember what they was doing·. 
Q. "r ere they moving f 
A. No, sir, standing still. 
Q. ,Just standing there¥ 
A. And he waved his hand to me and said, "Come back.'" 
Q. Don't go too fast. The first thing· you saw when you 
came up there was Coker and another man standing l1ere back 
of this crane? 
A. Yes, sir. 
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Q. Aud the next thing you said you did was to cut off your 
motorf · 
A. Yes, sir. 
Q. Then after two or three minutes you bad been standing 
there with the motor cut off, Mr. Coker came and motioned 
you back? 
A .. He turned. He was facing the crane, looking in back 
of the crane, and th«m he turns around and said, '' Come on 
back. They are waiting for you.'' 
Q. ,vhich way was tl1c other man facing 1 
A. I disremember. Both was facing the crane. 
Q. You remember thaU . 
A. Yes, sir. I happened to drive up there and happened 
to see two men facing the crane, looking in the crane for some-
thing. 
Q. ,;vhen you pulled around like this you cou1cl 
page 156 ~ see there was no other .truck in there to be loaded? 
.A. Yes. 
Q. You could see and bear the crane was running? 
A. Yes, sir. 
Q. You knew from the fact that no other truck was in there 
and the crane was running and had a bucket of dirt that they 
were waiting for you Y 
A. No, sir. I could not ~ee what he had on the crane until 
I got back there to the front of the crane. 
Q. How many other trucks were hauling dirt that day? 
A. I was the onlv one. 
Q. YOU were the only one? 
A. Yes, sir. 
Q. How long did it take you to dump your dirt and come 
back for another load f 
A. I would sav about 30 minutei;;. · 
Q. During that 30 minute period tlwy would be waiting for 
you to load up again when you got back V 
A. Sometimes would and Rometimes thev- wouldn't. 
Q. You saw Mr. Coker standing there with bis back to you? 
A. Yes, sir. 
Q. You are pretty well ~nre they were there ready for j"OU 
to haul another load 1 
A. No, sir, not until he turned around and waved me back. 
Q. Did ~"on hlow your horn during the time you 
page 157 ~ were stopped there? 
A. No. sir. 
Q. Did you have the window up or do,vn ·? 
A. Down. 
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Q. Did you holler to him and say, ''I am here ready to get 
another load?'' 
A. No, sir. 
Q. Mr. Coker turned around., you say, and said, "Come on 
back?" 
A. Yes, sir, and "They are waiting on you.'' 
Q. He said, '' They are waiting on you?'' 
A. Yes, sir. 
Q. And motioned with his arm or beckoned you to come 
back? 
A. Yes, sir. 
Q. Did you start up at once! 
A. Yes. 
Q. Started your motor? 
A. Yes. 
Q. Did you immediately start maneuvering- to g·et back? 
A. Yes. 
Q. About how long did it take you to get back! 
A. I wouldn't sav. I went on to work. 
Q. A0 half minute f 
page 158 ~ A. It took me longer than that. 
Q. You were within 15 feet of it? 
A. Yes, sir. 
Q. And you did it just as soon as he told you to come back? 
A. Yes. 
Q. This was the only place that they loaded, was back 
}1ere, was it f This was the only place to load, was on the 
rig·ht side of the crane? 
A. Yes, sir. 
Q. That was the only place the trucks were loaded f 
l\Ir. ,Yoodward: The left side from the front. 
A. Some streets up there was loaded on the right sine and 
some on the left side. ·whatever side the pipe was on, I had 
to load fro~ the opposite side. 
By Mr. Worrell: 
· Q. We are talking about this occ1tsion. There is no ques-
tion but that you backed back into the proper place? 
A. Yes, sir. 
Q. The place where you were supposed to back 1 
A. Yes, sir. 
Q. And the place Mr. Coker motioned vou back tot 
A. Yes, sir. · 
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Q. You tell the jury he waved at you and told you to come 
back and went and sat down with his leg·s out so 
page 159 ~ you could run over them? 
A. I didn't-
Q. You told the jury you star.ted backing back t 
A. Yes, sir. 
Q. And then he had gone around the crane and sat himself 
down and the next thing you knew you had backed over his 
leg·? · 
A. Yes, sir. 
Q. Now, Colia, after you had come up here and Mr. Coker 
had told you to back back, that they were waiting for you, 
which way did you pull first Y 
A. I pulled up as far as I could. 
Q. And then backed back? 
A. Cut the truck and backed back twice. 
Q. Did you cut your wheels and go on this way (indicat-
ing) y 
A. Yes, sir. 
Q. Then cut them to the left to get back this way? 
A. Yes, sir. 
Q. Then you started back in this fashion (indicating); 
A. Yes, sir. 
Q. \Vhere was Mr. Coker at that time! 
A. I didn't see him at that time. 
Q. ""\Vas he still standing there? 
A. I don't remember. I didn't see· him anv 
page 160 ~ more after lie told me to come back. I didn't see 
him anv more. 
Q. After you puiled this way you pulled forward? 
A. Yes. 
Q. You made two motions, pulled forward and back? 
A. Yes. 
Q. And the second time you backed you rolled up over his 
leg? · 
A. Yes, sir. 
Q. You had pulled the truck forward and off his leg before 
you got out of the truck, hadn't you? 
A. Yes, sir. 
Q. When you got out of the truck how long· was it before 
the police officer came f 
A. ,Just a few minutes. 
Q. Several minutes? 
A. It was not long because we had-
Q. ·what were you doing during that timef 
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A. I was helping pull his boots off. 
Q. Your truck wheel had rolled right up his legt 
A. That is what they say. I didn't see it. 
Q. He was in co11siderable pain 7 
A. Yes, sfr. 
Q. And asked for somebody to do something for him 1 
A. Yes, sir. 
Q. Asked somebody to lift him up and let him stand up t 
A. Yes, sir. 
page 161 ~ Q. Thinking it would 1·elieve his pain. ,vhile 
l1e was was doing all of that you say he then dis-
cussed with the police officer the question of whose fault it 
wasY · 
A. No. Hes.aid-he told me then it was not my fault. 
Q. You went over to the hospital and inquired about him 
after you ran. over him t 
A. No, sir. 
Q. You didn't? 
A. No more than through and by Mr. Matthews. 
By Mr. "\Voodward: 
Q. M:r. Jack Matthews? 
. A. Yes, sir. I would ask him every morning. 
By Mr. Worrell: 
Q. Did you know he was at the point of death -wI1en tI1ey 
got him to the hospital and remained that way for some time! 
A. No, sir, I didn't. .. 
Mr. Worrell : That is all. 
RE-DIRECT EXAMINATION. 
By l\f r. Vv oodward : 
Q. You say you asked l\Ir. Matthews every day about how 
he was getting alongT .. 
page 162 } A. Yes., sir. 
Q. I take it· from that you continued to work 
theref 
A. Yes, sir. 
Q. And after that yon worked there that same dav Y 
A. Yes, sir. · 
Mr. Worrell: He l1as. bee11 over all of that. "\Ve are jnst 
taking np time. 
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The Court: I dou 't recall any testimony as to what hap-
pened after the accident. 
Bv Mr. ·woodward: 
.. Q. In spite of his claim as to the way you backed up with-
out directions, you were kept on tl1at job f 
A. Yes, sir. 
Q. You say you worked there until they finished up at this 
endf 
A. Yes, sir. 
The Court: Is that alU 
Mr. Woodward: I have one or two more question. 
By Mr. Woodward:. 
Q. Mr. V/orrell questioned you right much about whether 
you didn't come in hei·e, pull over here and back up and come 
in like this in this direction (indicating). Is there any rea-
son why you should have pulled over here (indicating) Y 
A. Yes, sir. 
page 163 ~ Q. W1iat was the reason? 
A. I could see the men. If I backed up this way 
I could not see them. 
Q. If your truck was setting· over here you would be on 
this side 1 
A. Yes, sir. 
Q. And the men back here t 
A. Yes, sir. 
Q. And you couldn't see them? 
A. No, sir. If I pulled like ·this, I could see the men. 
Q. The men were rigllt there 1 
A. Yes, sir. · 
Q. You told Mr. w·orre11 that wl1ile you were sitting there 
in this position Mr. Coker motioned and told you the men 
were waiting· for you and to come on back 1 
A. Yes, sir. 
Q. Was, or not, that sig·nal the same signal that you used 
previ9us to that 1 
A. Yes, sir. 
Q. You say, I believe, the scoop was standing there to load 
the dirt? 
A. Yes, sir. 
· l\Ir. ,v oodwarcl: That is all. • r· 
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page 164 ~ M. F. HILL, 
called as a witness on behalf of the defendants, 
having been first duly sworn, was examined and testified as 
follows: 
By Mr. Woodward: 
Q. ·where do you live? 
A. Landover Hills, Maryland. 
Q. Are you employed now? 
A. Yes, sir. 
Q. By whom? 
A. Southern Oxygen Company. 
Q. In what capacity! 
A. Column operator. 
Q. How long· have you been there? 
A. Since April 16, 1946. 
Q. In 1944, in August, on August 2nd, by whom were you 
employed? 
A. Lock Joint Pipe Company. 
Q. Where were you working! 
A. Here in Norfolk. 
Q. What was your job on that pipe laying job? 
A. I was pipe layer. 
Q. Do you recall how the ditch was dug and how the dirt 
was hauled away, and just how it was carried on! 
A. The truck backed up to load whenever it was directed 
to do so. 
page 165 ~ Q. To do what? 
A. The truck would back up under the shovel 
when it was directed to do so. 
Q. Who directed him to do so? 
A. l\fr. Coker or Mr. :Matthews, as a rule. 
Q. Mr. Matthews was acting in what capacity there? 
A. Superintendent or fore man. 
Q. ·what was Mr. Coker's capacity¥ 
A. He was assistant superintendent or foreman, the same 
as Mr. Matthews was, I guess. 
Q. The same as Mr. Matthews T 
A. Yes. 
Q. About how much Si)ace was there between the side of 
this crane and the north rail? 
A. I don't exactly know in feet or inches but when the truck 
backed in there it was awfully tight on both sides. 
Q. It was awfully tight? 
A. Yes, sir. 
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Q. Do you remember how far the truck had to back back to 
load with reference to the men? 
A. He had to back far enough back so that when the crane 
swung to load it would not hit the truck. The front of the 
truck had to be clear of the front end of the shovel there, the 
housing of the shovel. 
Q. Was that, or not, the customary method 
page 166 } they had been using since they turned in on 23rd 
Street and Colley A venue f 
A. Yes, it was. 
Q. And do you know who told the truck driver what to do 
and how to do it? 
A. Well, Mr. Matthews or Mr. Coker, as I said before. 
Q. You remember the day and the time when this accident 
occurred. Where were you T 
A. I was in front of the shovel, about at the front end of 
the last pipe that was laid, standing up on the bank, not down 
in the ditch. 
Q. Standing where? 
A. Up on the bank. 
Q. Approximately how far were you, can you tell us, from 
the shovel or the front end of the boom? 
A. From the front encl of the boom I was back about eight 
or ten feet, I would say . 
. Q. And that boom was about how long? 
A. What? 
Q. That boom was about how long, as you recall it? 
A. I would say about 20 feet; I don't know exactly. 
Q. Somewhere in the neighborhood of 20 feet? 
A. Yes, sir. 
Q. You were within eight or ten feet of the end of the boom? 
A. Yes. 
page 167 } Q. So you were about 30 feet from the front 
end of the main part of the shovel¥ 
A. Yes, sir. 
Q. Did you see the truck when it came in from Newport 
Avenue on that occasion Y 
A. Yes. 
Q. ,vm you tell us, when it came into 23rd Street, where it 
went? 
A. He went up there and parked something similar to the 
way it is setting there (indicating) now, maybe closer up to 
the building line, but about like he is there now. 
Q. The truck as it is standing there now is almost immedi-
ately behind the crane? 
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A. Yes, sir. 
. .., 
Mr. ,voodward: Some 15 or 20 feet away from it headed 
towards the northern street line at about a 45 degree angle. 
By Mr. Woodward : 
Q. When be reached that position did be stop T 
A. Yes, he did. 
Q. Did he remain there any appreciable time? 
A. Yes, he remained there for awhile but I don "t know how 
long, but some little time. 
Q. At that time do you know where Mr. Coker wasf 
A. He was standing around on this side of the 
page 168 ~ shovel toward the building line. 
· Q. That would be on the right-hand side of the 
shovel or the west encl of the shovel f 
A. Yes.· · · 
Q. He was standing· along there somewhere? 
A. Yes, sir. 
Q. Anyone with him Y 
A. Yes, sir, this Mr. Compton, the bulldozer operator. 
Q. Are you sure about his name 1 
A. No, because he was only there a sl1ort time. 
Q. ·what job did he work on¥ 
A. Bulldozer operator. 
Q. Bulldozer operator¥ 
A. Yes. 
Q. Were they standing there fairly close together¥ 
A. Fairly close, yes. 
Q. About bow far was Mr. Coker then standing from tlle 
front end of the truck where the driver was seated on the left-
hand side? 
A. About 20 feet, I would say, a 1·ough guess. 
Q. The truck was standing them and you say Mr. Coker 
was standing some 15 or 20 feet from the truck alongside the 
crane there. What, if anything, did you see Mr. Coker do? 
A. I. was looking down that way to see if I1e was going to 
sent the truck in because we were waiting on the truck. 
Q. Yon were waiting on the truck¥ 
page 169 ~ A. Yes, and I seen him make a motion with his • 
arm for the truck to come on in. That is what I 
took it for. 
Q. Will you show the jury about how that motion was 
made! 
A. Something like that (indicating). 
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Q. You wave your left arm forward 1 
A. Yes, sir. 
Q. Was, or not, that the customary practice of telling the 
truck when to come in Y 
A. Yes. 
Q. When the truck driver received the signal, what did 
he'do? 
A. He started and backed up, got in position to back in. 
Q. Were you paying enough attention to see how ma11y 
movements he ruade back and forward? 
A. As soon as I seen he b_acl started backing I went ahead 
with my work which was down in the bottom of the ditch at 
that time. I was directing the men in the ditch. 
Q. You said you were waiting· for the truck to come in. 
What was the crane doing· at the moment the signal was 
given? 
A. Holding a bucket full of dirt. 
Q. Had it lifted it out of the ditch¥ 
A. Had lifted it out of the ditch to the ground level. 
. Q. Could you proceed with the pipe laying un-
page 170 ~ til that trnckload of dirt was moved from there? 
A. No, sir. · 
Q. I believe you said you were waiting for that f 
A. Yes. 
Q. ·when did you next see :Mr. Coked 
A. When he hollered, when the truck caught his foot. I 
looked back there when I heard him holler. 
Q. Are you sure whether it ·was l\tlr. Coker who holler~d? 
A. Yes. 
Q. You had been working around there with him and knew 
bis voice! 
A. Yes, sir. 
Q. ,vhen you heard i\Ir. Coker l101ler did you look up¥ 
A. Yes, sir. 
Q. ·when you looked up what did you see? . 
A. I seen what was happening and I immediately started 
to run over there. 
Q. Started to do what? 
A. To run towards him and the truck. 
B:y the Court: 
·Q. Did you say you saw wliat was happening or what was 
about to happen f 
A. When I seen what was Irnppening. 
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By Mr. Woodward: 
Q. The truck was backing· very slowly then and 
page 171 ~ caug·ht his foot? 
A. As I understand it. 
Q. As you ran out where did you go f 
A. I ran down the middle of the rail up to the front part 
of the truck. 
Q. Will you come here and place the truck as nearly as 
you recall the position it was in when you ran up alongside 
of iU 
A. (Witness demonstrates with model). I ran around like 
this (indicating). 
Mr. Woodward: For the record the witness places the truck 
alongside of the left side of the ditching machine with the 
back end of the body about even with the front end of the 
housing part of the ditching machine., and hag indicated the 
course he ran as across the soutllern part of the street diag-
onallv behind the truck and down the railroad track to the 
body· of the truck. 
By Mr. w· oodward: 
Q. ,,7hen you go to the cab of the truck what did you do¥ 
A. I told the driver he was backing on Bill's foot and to 
drive his truck ahead. 
Q. To drive his truck ahead? 
A. Yes. 
page. 172 ~ Q. Did be do that? 
A. Yes, sir. 
Q. After he pulled ahead where wa8 l\fr. Coker then f 
A. Laying alongside the truck about where the rear wheels 
of the truck was somewhere iri the neighborhood, in that 
neighborhood, within a few feet of there. 
Q. Which would be within a few feet of the front. end of 
the housing part of the crane? 
A. Yes, sir. 
Q. He was hurt rig·ht badly? 
A. Yes, sir, he was. 
Q. Did you remain there? 
A. Yes, sir. 
Q. While you were there what, if any statement was made, 
or while you were there was any statement made hv Mr. 
Coker with reference to the accident¥ · 
A. Yes. He said the truck driver wasn't to· blame. 
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Q. That was how many minutes after it had happened, 
would you say Y 
A. Oh, it may have been five or maybe ten, I don't remem-
ber that. 
Q. Some little time 1 
A. Yes, sir. 
Q. vVas that while he was still about in the place where he 
was when the truck pulled ahead? 
page 173 } A. ·well, we had taken him off the ties and laid 
him out as best we could. It was approximately 
the place. 
Bv the Court: 
·Q. You say he said he was to blame or was not to blame! 
A. Was not. 
Q. Was noU 
A. Yes, sir. 
Bv 1\fr. "\Voodward: 
·Q. He said the truck driver was not to blame; is that what 
YOU said 7 
.. A. Yes, sir. 
Q. Did the truck driver continue to work on the job after 
that?· 
A. Yes, sir. 
Q. v\That, if anything, was there unusual about the move-
ment of the truck on that dav immediately before the accident 
lia ppened? · · · 
l\fr. Worrell: I object to that. 'What he might think is un-
usual is a matter of opinion. 
The Court: You may ask him wl1at happened. His view 
mig·ht differ from those of other people. 
Bv Mr. Woodward: 
· Q. You say the truck moved in on that day--
The Court: I thought you asked him what was unusual 
about it 
page 174} By l\Ir. 'Woodward: 
Q. What, if anything, was unusual-
The Court: You can ask him if it was operated that da1,_ 
differently than from other days. _ 
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By Mr. Woodward: 
Q. Mr. Hill, did you, or not, observe anything different 
from the way the truck came in on that occasion than on 
previous occasions Y 
'A. No. . 
Q. Was, or not, the operation after this accident happened 
continued jn the same way! 
A. Yes. : 
Mr. Woodward: The witness is with you. 
CROSS EXAMINATION .. 
By· Mr. Worrell: 
Q. I understand yonr name is H-i-1-IY 
A. Yes, sir. 
Q. Mr. Hill, I wish yon would come down here just a second. 
Say this is the shovel part of the boom. . 
A. Yes. 
Q. I understand you to say you were standing about eight 
or ten feet beyond that point; is that rightf 
page 175 ~ A. On this side of the ditch. 
Q. On this side of the ditch. How close to 
either the railroad track or to the side of the body Qf the crane 
in front of you were yon standing? 
A. Yon mean this way, back here (indicating) f 
Q. Yes, either north or south. 
A. I was standing about here. 
Mr. Worrell: The witness indicates he was standing at a 
point in a line with the south side of the crane, if extended, 
about eight or ten feet from the end of this crane. 
The Witness: Yes, sir, somewhere about that distance. 
By Mr. Worrell: 
Q. How long had you been standing there 1 
A. About five or ten minutes. 
Q. Well, now, where was this truck when you first saw it¥ 
Yon were standing about here (indicating) T 
Mr. Woodward: No, he didn't say tllat. He said p.e was 
standing here. 
By :Mr. Worrell : 
Q. Is that about wl1ere you were standing? 
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A. Yes. 
Q. Whe.r.e was the truck when you first saw it t 
A. About like this, I would say. 
pag·e 176 ~ Q. What is the height of the body of the crane? 
A. Oh, about 12 feet, I would say. 
Q. Of course, you could not see over it Y 
A. No. 
Q. And you couldn't see under it Y 
A. Yes. 
Q. You could see under iU 
A. Yes. 
Q. Did you have a clear view of it? 
A. Yes. 
Q. Is that how you saw the truck Y .. · 
A. Yes. 
Q. Through what part of it ·t 
A. These corners were open. There were doors there. 
Q. So the view you had of this truck was by looking through. 
the openings in the crane; is that right 1 
A. In the Caterpillar. 
Q. In the Caterpillar? 
A. And housing. 
Q. From there could you see tl1e driver? . 
A. I don't remember if I could see the driver., or not. I 
seen the truck. 
Q. ,\7hat part of the truck clicl you see t 
A. The front end. 
Q. Did you see the back end? 
page 177 ~ A. No. 
Q. vVas it moving or standing still when you 
first saw it f 
A. Standing still. 
Q. "Tas tlie motor running-1 
A. I don't know. 
Q. ,vhere was l\fr. Coker at the time just before you saw tl1e 
truck! 
A. I don't know. 
Q. ·wen, where was he at the time you saw the truck? 
.A.. Standing on this side of--put that down there and I will 
place it. 
Q. All right. 
A. About here. 
Q. He was standing a bout tl1ere 1 
·A.Yes. 
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Q. You say there was a man nearby or standing beside him? 
A. Yes. 
Q. "'Which way was l\fr. Coker facing? 
·A. Towards the truck. 
Q. Towards the truck? 
A. As near as I can remember. 
Q. As nearly as you can remember he was facing toward 
the truck. W"l1ich way was the man facing that was standing 
beside him? 
pag·e 178 ~ A. In the same wav. 
Q. Did you see Mi·. Coker at the time you saw 
the truck start to move back? 
A. No, sir, I didn't see him at that time. If I did I don't 
remember. 
Q. You first saw the truck and it was stopped? 
A. And I looked back and seen the truck had pulled off, 
yes. 
' Q. It was stopped there? 
A. It was stopped there. 
Q. After you saw that you then saw Mr. Coker standing 
at a point opposite the right side looking toward the boom of 
the Caterpillar¥ 
A. Yes. 
Q. Did you see Mr. Coker again before the truck started 
to move? 
A. Yes, I kept watching back tllere to see if he was going 
to send the truck in. 
Q. You were watclling to ~ee wliat he was going to· do. He 
was standing there looking at tlle truck? 
A. Yes. 
Q. And you were looking at him? 
A. I was looking· at both. 
Q. You were looking at the front part of the truck. What 
did you ~my to tl1e driver? 
page 179 ~ A. I didn't say anythin~· to the driver. 
Q. You didn't say anything to the driverf 
A. No. 
Q. You saw the truck start up? 
A. Yes. 
Q. ·which ,1t1ay did it start up, forward or backward f 
A. I don't remember. 
Q. "\Vhen it started moving wbere was Mr. Coker? 
A. He wm, still standing there evidentlv. 
Q. ,v ~II, did he make a move any mo"re before the acci-
dent? 
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A. I could not say as to that because I seen the truck start 
to move and then I wasn't interested in it from then on be-
cause I knew it was coming in. . 
Q. What did you say your interest in the truck was f 
A. Just to come back in there to be loaded. 
Q. Did you load the truck? 
A. No, the operator did. 
Q. Did you have anyt1ling to do with loading it! 
A. Yes, I had the supervision of the laying of the pipe. 
Q. You didn't have anything to do with the- actual loading 
of the truck? 
. A. No. 
Q. What was the actual work that was holding you up? 
"'Why couldn't you go ahead with your work? 
page 180 ~ A. We had to get more dirt out of the ditch be-
fore we could lay the pipe. 
Q. Just as soon as you saw the truck move in one way or 
the other you then stopped looking? 
A. Yes. 
Q. ·which way did you go? 
A. I didn't go anywhere. I started talking to the boys 
down in the ditch that were actually making a place for the 
pipe. 
Q. Were the men you started talking to in the ditch to your 
right or left? 
A. They were all rig-ht in front of me. 
Q. They were right in front of you? 
A. Yes. 
Q. In the ditch f 
A. Yes. 
Q. Of course, you knew you could not continue in your 
work until the truck had been loaded? 
A. Yes. 
Q. You would have to look to be sure the truck had loaded 
nnd moved on before you could do any more work, but as soon 
as the truck moved in one direction or the other you stopped 
looking at it and started talking to the boys in the ditch t 
A. Yes. 
pag·e 181} Q. When did )1ou next see Mr. Coked 
A. When he hollered I ]ooked down and seen 
the truck had his foot caught. 
Q. It was immediately afte~_you had seen this truck start 
to move that you started talkmg to the boys, and the next 
second Mr. Coker hollered and you looked at him; is that 
rigbtf 
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A. I don't know how long an interval there was, but there · 
was some time. 
Q. Give us an idea of how long an interval it was. 
A ... A .. couple or three minutes. 
Q. A couple or three minutes! 
A. Might be longer. 
Q. And that is from what time? 
A. From the .time I saw the truck start to moving until I 
heard Bill holler. 
Q. You .. didn.'t know where Coker was during that time! 
A. No. · . . 
Q. You are certain of this, I take it, from what I under-
stand: You testified it was well known that these drivers ancl 
l\finggfa would not go back until they got a signal t 
A. Yes. · 
Q. There was nobody there who could possibly have given 
a signal except Coker himself! Matthews wasn't there, was 
he? 
page 182 } A. No. He was back down the ditch. 
The Court: Gentlemen, you may recess for five minutes. 
(Recess.) 
l\fr. Woodward: I would like to mai·k where this witness 
placed Mr. Coker at the time he was testifying about it. 
The Court: All right~ mark it. 
By Mr. Woodward: . 
Q. Mr. Hill, before we mark it, would you place the truck 
where you said it was standing Y It has been moved, I think. 
A. Something like that. 
Mr. Woodward: For the record, the small circle A indi-
cates the position the witness, Hill, says he was standing·, the 
small circle B indicates the position which he says Mr. Coker 
was standing, the square C the location of the ditching ma-
chine, and the rectangle D the position of the truck at the 
time he says the signal was given. 
RE-DIRECT EXAMINATION. 
By :Mr. Woodward: 
Q. Mr. ·worrell asked you 'if you heard anything said. 
,vould it, or not, have been possible with the crane running 
for you to have heard anything said that d,istance from it? .-
A. I doubt it, not that distance. 
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page 183 ~ Q. That ditching machine there was operating 
by what kind of power·t 
A. Gasoline motor. 
Q. Did it, or not, make considerable noise 7 ,· 
A. 1'7hen it was .actually digging it made an awful racket. 
Q. And what about when it was running without ditchingT 
A. It made quite a bit of noise then. 
Mr. Woodward: I think that is all. 
CROSS EX..-'\.!IIN.ATION. · 
By Mr. Worrell: 
Q~ If you doubt that you could have I1eard Mr. Coker spe~k, 
did you hear the noise of the motor of the truck as it drove 
upY 
A. No. 
Q. You didn't know it was there, you just happened to look 
down under the crane, through the undercarriage part of it 
there and happened to see the truck standing· there 7 
A. Yes. 
Q. And just happened at the same time to see l\Ir. Coker? 
A. Yes. 
By Mr. wroodward: 
Q. Were you, or not., interested in when the truck arriYed 1 
A. Yes. 
page 184 ~ Q. ·why? 
A. Because we could lay the pipe until it was 
loaded. 
The Court: He has already testified to that. 
"T· O. GUNTER, 
called as a witness on behalf of the defendants, having been 
first duly sworn, was examined and testified as follows: 
By Mr. ,voodward: 
Q. You are Mr. ,,r. 0. Gunter? 
A. Yes, sir. 
Q. You trade as l\I. l\L Gunter & Son? 
A. Yes, sir, right, sir. · · · 
Q. You are the owner of the truck that was involved in this 
accident here? 
A. Yes, sir. 
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Q. ·what kind of truck is it? 
A. Ford dump, '41 Ford dump truck. 
Q. About how wide is that truckf 
page 185 ~ A. Seven foot wide. 
Q. Does that cover the body f 
A. Yes. 
Q. The body width? 
A. Yes. 
Q. About how long is it "l 
A. About 17 or 17% foot. 
Q. About 17 or 17% feet°! 
A. Something like that, yes, sir. 
Q. How did that truck happen to be on this job? 
A. The Lock Joint Pipe Company called up for the truck 
and we just sent it to them. 
Q. ,vhat was your arraug·ement with them? 
A. They paid us $2.50 an hour. 
Q. How long had that tmck or trucks been working on this 
job! 
A. I don't know, sir. I didn't pay much attention to it, 
but I guess a couple of months. 
Q. A couple of months? 
A. Yes, something like that. 
Q. Did this truck and driver continue to work ou the job 
after this accident occurred Y 
. A. Yes, sir. 
Q. Mr. Gunter, what sort of record was made of the time 
the truck worked on the job day by day? 
page 186 ~ A. ·what do you mean by what sort of record? 
Q. How did yo~1 learn how long· the truck was 
on the joM 
A. ,ve sent out a time card each morning with the driver 
who worked on the truck. 
Q. Is the card I hand you the type of card you refer to? 
Mr. Williams: "\Ve would like to call for the actual carcl. 
By the Court : 
· Q. Do you have the cards on that truck at the time of this 
accident¥ 
A. ,T udge, I don't know. It has been so long back I don't 
know. 
Q. How long have you used that method of keeping time, 
ca rd method? 
A. Seven or eig·ht years, sir. 
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Q. That includes 1944 f 
A. Yes, sir .. 
Q. Have you a place where you keep them 1 
A. Not so long. After we finish up the job we keep them 
a couple of years and destroy them. 
Q. You tell the Court that the cards for 1944 have been de-
stroyed! 
A. As far as I know, yes., sir .. 
The Court: Do you want to examine him! 
page 187 } By the Court : 
Q. That is a duplicate of the kind you nsed on 
that occasion T 
A. Yes, sir. 
The Court: You may examine him on it. 
By Mr. Woodward: 
Q. You say this is a duplicate of the type of card used? 
A. Yes. 
Q. What was the method of handling· it, how did it get to 
them and how did it get back to you? 
A. We have got the driver's name on it, who operated the 
truck and worked for the Lock Joint, and at night the man put 
the time on here. 
Q. Who put the hours on iU 
A. The foreman. He keeps one and we get the other one 
back. 
Q. This goes out with the truck! 
A. Yes. 
Q. And you g·et back one signed by the fore man or the man 
who hires the truck f 
A. Yes. 
Q. And they keep the other? 
A. Yes. 
Mr. Woodward: I offer that in evidence. 
page 188 } (The card was marked ''Defendant's Exhibit 
3. '') 
Bv Mr. vVoodward: 
· Q. From the time tlia.t you sent the truck to the Lock Joint 
108 Supreme Court of Appeals of Virginia 
W. O. Gunter. 
Pipe Company in the morning until it retumed in the after-
noon what, if anything, did you have to do with the driver! 
A. No, sir. . 
Q. What, if anything, did you have to do with the driver f 
A. Not anything at all. He was working for them. 
Q. Did you have a representative at the place! 
A. At the Lock Joint Pipe CompanyY 
Q. Yes. 
A. No. 
Mr. Worrell: Yon mean other than the man ·who went with 
the truckY 
By Mr. WoO:dward: 
Q. The truck driver went with the truck, but did yon have 
a supervisor or a foreman there! 
A. No, sir. 
Q. Did you go there often Y 
A. I stopped by once or twice, but no complaint or any-
thing. 
Q. What was your purpose in stopping there T 
page· 189 ~ A. Just to see that they were getting along all 
right. 
Mr. Worrell: I object to that. 
The Court: He has answered it. 
The Witness : I just stopped there once in awhile to see 
how they were g·etting along and whether the customer was 
satisfied, that's all. 
Bv Mr. Woodward: 
. ~Q. Did you, or not, I1ave any contract with the City of Nor-
folk to haul dirt at that point f 
A. No, sir, not the City of Norfolk, no, sir. 
Q. What was the truck to do after it reported on the job 
at the Lock Joint on the days it was sent there! 
A. It was supposed to do tlle work he was advised to do 
by the fore man. 
Q. Was that work limited to I1auling dirt or was l1e sup-
posed to do anything they wanted him to do 1 
Mr. Williams: I object to that. Suppose he tells ns wbat 
the truck was doing .. 
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By Mr. vVoodward: 
Q. Just what. was your ag·reement with the Lock J oi.nt7 
A. Just to send them the truck. 
By the Court: 
Q. With whom did you make the agreement and what did 
it provide for? . 
A. vVe got a call from Drivers, Virginia., and 
page 190 ~ they said they were going to put a water line down 
all. 
through town and we sent them the truck; that's. 
By Mr. "\Voodward: 
Q. You got a call from whom f 
A. From the office at Drivers. 
Q. They had an office at Drivers¥ 
A. Yes. 
Q. And they wanted your truck¥ 
A. Yes, sir. 
Q. What understanding- did you have with them as to what 
the truck was to do 7 
A. Nothing but they just ordered a dump truck. 
Q. Just ordered a dump truck 1 
A. Yes. 
Q. Did it make any difference to you whether they hauled 
one load or 20 loads a clay f 
A. No. 
Q. Did it make any difference whether l1e hauled dirt or 
something else T 
A. We don't haul nothing but dirt, cinders and stuff like. 
that on a dump truck. 
Q. If the Lock Joint, while they liad the truck up there, 
desired him to haul some poles from one location to a11-
other-
:Mr. 'Williams: I object to leading him. Let him testify 
to wl1at the truck did. 
page 191 ~ The Court: He has done that. He has said 
tl1ey just ordered the truck to be sent to them to 
liaul dirt or cinders. 
The ,vitness: Yes, or if he wanted to move some sl1ovels 
or stuff like that from one place to the other, he coul:l do 
that. 
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By Mr. Woodward: 
Q. ,vas there, or not, any agreement of what use they were 
to make of the truck? 
A. Was there any whaU 
Mr. Williams: He has stated what the conversation was 
and it seems to me that is the end of it. 
By the Court : 
Q. Do you have anything more to say as to what they were 
going to do with it? 
A. No, sir. 
Q. Just what you have saidf 
A. Yes, sir. 
Q. And the rental you were to get? 
A. Yes, sir. 
By Mr. Woodward: 
Q. How much were you paid f 
A. $2.50 an hour. 
Q. ,vhat, if any, instructions did you give your driver? 
A. To report to the Lock Joint Pipe Company 
page 192 ~ up there and to see Captain Jack or Mr. Coker 
and to work for the Loc.k Joint, and he knew 
where to go. 
Q. To go up there and report to them f 
A. Yes, sir. 
Q. ,vhen did you first learn about the accident? 
A. That afternoon when Colia came home. 
Q. ,vas that immediately after the accident? 
A. No, sir, about four-thirty or a quarter to .five. 
Q. Is that the usual knocking off time f 
A. Yes, sir. 
Q. Did you, or not, ever receive any request for Coli a not 
to come back? 
A. No, sir. 
Mr. Worrell: I object to that, anything that. happened 
aftei· the accident. 
Mr. Woodward: Only that he had not disobeyed instruc-
tions. 
The Court: Anything that happened subsequentlv would 
have no bearing on it, I think. · 
Mr. Woodward: I submit it shows whether or not Colia 
was satisf nctory to them. 
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The Court: It would have nothing to do with the accident, 
whether he was satisfactory, or not. What the situation was 
at the time of the accident is the only question. 
])age 193 ~ The objection is sustained. 
By Mr. Woodward: 
Q. Did you, or not, know where the dirt was to be hauled 
to? 
A. No, sir. 
Mr. Woodward: I think that is all. 
The Court: Any cross examination! 
CROSS EXAMINATION. 
By Mr. "\Vorrell: 
·Q. Mr. Gunter, of course, the purpose of these cards was 
to be kept informed of how much money was owing you by 
the Lock Joint, and they would keep duplicates in order that 
their records would coincide with yours t 
A. Yes. · 
Q. So that periodically you could get together and they 
,vould settle up with you T 
A. Yes. 
Q. How often did you render a statement to the Lock 
Joint? 
A. I think once a month, I think, every 30 days. 
Q. About every 30 days you would go over the cards and see · 
how manv l1ours trucks of vours and drivers had 
JJage 194 } been used by the Lock ~T oint, and $2.50 an hour 
was a simple way to figure it wl1en a bill was 
made? 
A. Yes. 
Q. How often did you pay 1\finggia, every week? 
A. Every week. 
Q. You paid him a certain salary and then you took out 
for social security? 
A. That is rigllt. 
Q. And took out the income tax! 
A. Yes. 
Q. How many employees did you have at that time? 
A. I wouldn't know that offhand now. 
Q. Approximately how many? 
A. Oh, I would say eight or-ten. 
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Q. You had enough to come within the Compensation Act! 
A. Yes. . 
Q. You had Workmen's Compe11sation Insurance on your 
different employees Y 
A. Yes. 
Q. And Minggia was covered by that policy! 
A. Yes. 
Q. You paid the premium on that. Colia :Minggia has testi-
fied that every morning he would report to your 
page 195 ~ office and you would tell him where to go; is that 
true? 
A. Yes. 
Q. And every afternoon he would bring the truck back? 
A. Yes. · 
Q. And turn it back over to you for the night 1 
A. Yes. 
Q. And the next rriorniug he would report back to find out 
where he was to goY 
A. Yes. 
Q. When yon said a few moments ago yon rented the truck 
to the Lock Joint people, what you actually did was to let 
them have for a flat $2.50 an hour the truck and your clrived 
A. Yes. 
Q. And that driver reported to you first every morning; is 
that right! 
A. Yes. 
Q. And reported to you every evening? 
A. Yes. 
Q. Did you always send the same driver to the Lock Joint 1 
A. Well, we would try to all the time send Colia, but 
sometimes they wanted two trucks and we had to send another 
one. 
Q. You didn't have any arrangement with the Lock Joint 
whereby you had to send a certain man 1 · 
page 196 r A. No. -They ·Jiked his work and it was a tight 
job to get in there. · 
Q. They wanted a truck and driver at $2.50 ail J1our and 
you could send them anyone of your trucks or anyone of your 
employees? 
A. Yes. 
Q. You didn't have any agreement covering a specific pe-
riod, did you, :M:r. Gunter? 
A. No. 
Q. Calls would come in daily or spasmodically t 
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W. 0. Gunte·r. 
A. At any time they would tell him they wanted him back, 
he went back. 
Q. He came in your place the next morning f 
A. Yes. 
Q. How long did Ming·gia stay with you after this fatal 
case? 
A.. He stayed quite awhile., until he got a better job, mak-
ing more money working with the Tidewater-"\Villys Com-
pany. 
Q. During the entire time he worked for you and during 
the two months he was hauling for the Lock Joint you kept 
him on your payroll? 
A. Yes. 
Q. You could have discharged him at any ti:me you wanted 
to? 
A. I guess I could have, yes. 
page 197 ~ Mr. W ortell : That is all. 
RE-DIRECT EXAl\HNATION. 
By Mr. vVoodward: 
Q. Is it not also true that the Lock Joint Company could 
have sent your truck and driver back at any time his services 
were not satisfactory? 
A. Yes. He could have worked a half hour and they could 
have sent him back. , ; 
Q. I take it that it made no difference to Colia as to how 
many loads of dirt he hauled up there or what else he hauled, 
as he got the same thing· every day he went up there T 
A. Yes. 
Q. The question of whether or not your truck was on the 
job any particular day was entirely within the determination 
of the Lock Joint f : · 
A. That is right, yes. 
Q. You could not send it up there and expect pay for it un-
less they said they wanted it¥ 
A. No. 
RE-CROSS EXAMINATION. 
By Mr. ,v orrell: 
page 198 ~ Q. If your trucks were otherwiF,e engaged, you 
didn't lmve any contract to compel you to send a 
truck to Lock Joint? 
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A. What do you mean? 
Q. If the Lock Joint had called you and said they wanted 
a truck and you didn't have a truck to send them, they didn't 
have any contract to compel you to send them one? 
A. I didn't have to, no, sir. 
The Court: Is that the plaintiff's case? 
Mr. Woodward: I think that is all. 
Mr. vVorrell: May we have just a minute? 
The Court : Yes . 
• JAMES H. COKER, 
the plaintiff, recalled for further examination, testified in re-
buttal as follows: 
page 199 ~ The Court: Confine this testimonv to rebuttal. 
Mr. Worrell: I will. .. 
By Mr. vVorrel: 
Q. Mr. Coker, do you know Mr. l\L F. Hill who testified 
here today? 
A. Yes. 
Q. I believe he worked with the Lock Joint people at the 
time YOU were hurt? 
A. ·Yes. 
Q. You testified this morning; you had walked from the bull-
dozer up to the crane to get a toolbox. Did you pass by 
the boom and pass the place that Mr. Hill said he was stand-
ing! 
A. I passed by there, yes, sir. 
Q. Did you see him standing there? 
· A. I didn't see him. 
Bv Mr. ,voodward: 
0 Q. ,Yhat did you say? 
A. I didn't see him. 
By Mr. ,v orrell: 
Q. It bas been five years ago. You don't remember Irnving 
seen him? 
A. I don't remember seeing him. 
Q. Are you familiar wit11 tl1e type of crane that 
page 200 ~ was being used on that job? 
A. Yes, sir. 
Q. ·wm you tell the jm:y how much space there is under-
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neath this contraption that will allow a person to see througl1 
iU 
A. Well, it swings. It is about 18 inches between the Cater-
pillar and the big part of the crane, and there is a big round 
space in the middle which will allow you to see over the 
corners, the tractor being so high. The floor part on the 
crane I imagine is around 4% foot, I g'Uess., the floor part of 
the crane. 
Q. From the floor part upward is that solidi 
.... \.. It has a cab around it. 
Q. Could you see through that part of iU 
A. You can't see through that part of it, no. 
Q. The only opening is less than 4% feet high? 
A. Yes, sir. 
CROSS EXAMINATION. 
By Mr. Woodward: 
Q. Where does the operator stand 7 
A. Where does he stand Y 
Q. Yes, the crane operator. 
A. Right up in this corner (indicating). 
page 201 } Q. What? 
A. Right up in this corner. 
Q. Is there a door right here? 
A. Door right back there. 
Q. There is a door back tl1ere f 
A. Yes. 
Q. And this end, is that solid f 
A. Part of the way up it is solid. 
Q. It has an opening there? 
A. The doors are all the way up here. 
Q. All the way around here is solid, and it has g]a8s win-
dows. It bas to have an opening so he can see out over here 
(indicating·) ? 
A. It has an opening so bip:h up, I would say-this part 
right here, underneath here, that is the tractor. You have 
got about an 18 inch opening in here and it has this big wheel 
underneath it. This cab is built up, I would say, from 2~~ 
feet here and the windows come up. The operator sits here 
and he can see out through the windows in there (indicat-
ing). 
l\Ir. Woodward·: All rig·ht. 
The Court : Is that all? 
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By Mr. Woodward : 
Q. You said that you didn't see :Mr. Hill when you walked 
from the bulldozer back up to the crane Y 
A. I wouldn't swear he wasn't standing there 
page 202 } but I didn't see him. . 
. Q. Are you willing to swear he wasn't there 
where he said he was Y 
A. I wouldn't swear he wasn't there, but I didn't see him. 
Q. You were engaged in conversation with this man San-
ford as yon wa).ked up there T 
A. Yes, sir, we walkecl up together. 
Q. You walked up 'together discussing what you had to do 
about fixing the bulldozerY · 
A. Yes. 
Q. So yon wouldn't have been paying any attention to who 
was standing in or near the crane¥ 
A.No. · 
The Court : Do both sides rest¥ 
Mr. Woodward: Yes, sir. I have a motion. 
page 203 ~ The Court : Gentlemen of the jury, yon may be 
recessed until ten o'clock Monday morning. You 
may go until ten o'clock :Monday morning. You gentlemen 
may come into the office. 
Thereupon, at four-fifteen P. M., the jury was adjourned 
to November 21, 1949., at ten o'clock A. M. 
(Court and counsel retired to chambers.) 
M:r. Woodward: If your Honor please, my motion is to 
strike the evidence in this case on the grounds that Minggia 
was legally the employee of the Lock l oiut Pipe Company 
with respect to the work being done at the time the accident 
occurred. That motion would be applicable to 
page 204 ~ both defendants under tl1e principle of Chalkley 
v. Fertig, clecided about tl1ree years ago by tlle 
Court of Appeals in which they held tllat if the master was 
not liable the servant, even though guilty of negligence, was 
not liable in Virginia. 
My position in this case is that tlle work being done there 
was solely the Lock Joint Pipe Company work in digging- a 
ditch and laying pipe and back filling. That is the work they 
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were engaged in which is more or less admitte~ and shown 
by. the contract with the City. 
From the time Ming·gia reported there each morning until 
lie left that afternoon, every direction as to what he was to do 
and how he was to do it was given him by the Lock ,Joint 
Pipe people. Those instructions were given as to when he 
was to do the work, how he was to do it, and it was done 
solely and entirely within the control of the Lock ,Joint Pipe, 
Company and Gunte~ had no more to do with him during that 
period of time than anyone else outside had to do with him, and 
Gm1~er 's obligation was to furnish a "truck and a competent 
driver, and in this case tliere is no evidence that 
· page 205 } he was not competent and no complaint was made 
about him and he continued to work after this 
accident happened. He had fulfilled his obligation. It waR 
not Gunter's obligation to direct him during his time away 
from .Gunter's place, and the Lock .Joint Pipe Company had 
full control over his work, they requested him how to carry 
out the orders, the Lock .Toint-Pipe·rnerl.. 
Let's see what the Courts have said about that. 
The Court: Virg'inia Courts f 
Mr. ,v oodward: Yes, sir. It so happens that we .have 
one case in Virginia that is just about on all fours with this 
case, about as· much on all fours with this case as any case I 
ever ha4, and that is Beasley v. Whitehurst that went up from 
this Court, either this Court or the Court across the hall. 
Mr. Williams: Give us the citation. 
l\fr. ·woodward: 152 Va. 305. 
The Court: Let me hear from the other side. 
l\Ir. vVorrell: If your Honor please., in the first place I. 
submit that there is a great deal of difference between tha·t 
case he cited and the one we have here. 
page 206 ~ The Court: ,v1rnt is the second grounds for 
the motion 1 
:Mr. vVoodward: There i~ no Recond gTounds, but I would 
like to answer what 1\Ir. w· orrell ha8 said and also submit 
authority. 
The motion to 8trike was argued until five P. 1\f., at wJ1ich 
time the Court adjourned to ~oYember 21, 1949, at ten o'clock 
A. :\I. . 
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page 207 ~ Norfolk, Virginia, 
November 21, 1949, ten o'clock A. }I. 
J.VIet pursuant to adjournment. 
Present : Same parties as heretofore noted. 
· (The Court and counsel retired to chambers.) 
.. The Court: Do you want to submit any other argument 
iu support of your position, l\fr. vVorrell f 
Mr. ·worrell: Yes, sir. 
(Arg·ument on motion to strike the evidence was concluded.) 
The Court: The Court will sustain the motion to strike . 
. Mr. Vl orrel: I would like to dictate my exception, sir. 
The Court: All right. 
Mr. ·w orrell: Comisel for the plaintiff, objects and excepts 
to the ruling of the· Court to strike the evidence on the grounds, 
first that the evidence is that Colia :Ming-gia was, without 
contradiction., an ag·ent and employee of the de-
page 208 ~ fendants, Gunter, that Gunter operated one busi-
ness and one business onlv so fa1· as the record 
shows, and that was a business of furnishing trucks with regu-
larly employed drivers to persons who were willing to pay the 
stipulated price, that the Lock Joint Pipe Company agreed 
to pay the defendants, Gunter, the sum of $2.50 per hour in 
exchange for which Gunter agreed to furnish the Lock Joint 
Pipe Company with a truck and driver, that the Lock Joint 
Pipe Company exercised no control or supervision over the 
'driver except to the extent that it was necessary for them to 
show him where to place the· Gunter truck for loading and 
where to drive the truck for unloading-, and there is no evi-
dence to show that the Lock Joint Pipe Company exercised 
any control over the manner in which the driver drove the 
truck from the place of loading· to the place of unloading, had 
no right to direct any specific route or any other control over 
l1im other than as has been said, the right to point out to 
him the work to he done, where the loads were to be carried 
for unloading· and loadine:, that, therefore, under the law the 
defendant, Ming·gia, being a general employee of 
page 209 ~ the defendants, Gunter, was not taken out of that 
relationship merely by the action on the part of 
the Lock ,Joint Pipe Company in pointing out to him where 
the truck was to be loaded and unloaded, and, therefore, the 
relationship of master and servant which originated by the 
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employment of Minggia by Gunter was not in any way abro-
gated. 
Second, counsel for the plaintiff objects and excepts to the 
ruling of the Court as to striking the evidence as it relates to 
the defendant, Minggia, on the ground that at common law 
the rig·ht of an injured person to sue a fellow servant exists. 
The Court relies on the case of Fertig v. Chalkley, 185 Va., 
page 96. That case is not applicable to the one at bar for this 
reason, that in the Chalkley case there is no evidence that the 
fellow servant was coYered by a liability insurance policy 
which would have acted to discharge the judgment, thus re-
lieving· the fellow servant of any loss by reason thereof. 
In the case at bar the defendant, Minggia, even if a fellow 
servant of the plaintiff, Coker, or the Lock Joint Pipe Com-
pany, is protected by and under the terms of an automobile 
liability in~urance policy issued to the named in-
page 210 ~ sureds, the defendants, Gunter, and, therefore, if 
a verdict and judgment were rendered for the 
plaintiff against the defendant, Minggia, the defendant, Ming-
gia, would suffer no loss by reason thereof as the liability in-
surance company under the policy would have to pay off and 
discharge the judgment. For that reason the rule laid down 
in Ferti,g against Chalkey is not applicable. In that case re-
covery was not allowed as the Court held that to permit one 
employee to have to pay an employer the amount the employer 
had paid by reason of injury to another employee would de-
stroy the major part of the broad humanitarian principles 
upon which the Workmen '8 Compensation Act was founded. 
There is sufficient evidence in this case to estnblish negli-
gence on the part of the defendant, Minggia, and that Ming-
gia, at the time of his negligence, was an agent, servant and 
employee of the defendants, Gunter, and acting within the 
scope of his employment. 
page 211 } (Court and counsel returned to the courtroom.) 
The Court: Gentlemen, during your absence from tl1e 
court room the defendants moved the Court to strike the evi-
dence as to both defendants. The Court has considered tl1at 
motion and sustained it or holding, as a matter of law, there 
can be no recovery against these particular defendants named, 
therefore, you are to retire to your jury room and consider 
your verdict as if tbe plaintiff had offered no evidence at all. 
The Court has held there is no liability on these particular 
defendants. · 
I hope you gentlemen understand that you have heard no 
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evidence from the stand in support of the plaintiff's claim. 
The form of your verdict may be, "We, the jury, find for the 
plaintiff,'' and fix damages at a given amountf or the other 
verdict you may bring in is, ''We, the jury, find for the defend-
ants.'' The Court has powe1· to set aside any verdict that 
you may bring in and enter the proper verdict. The Court 
has no power in Virginia, to direct your verdict. Retire,. 
g·entlemen. 
(The jury retired at 10:25 A. M. and returned at 10:40 
.A. l\L) 
page 212 } A J nror: There seems to be some disagree-
ment as to whose evidence should he struck out. 
The Court: The Court instructed you that all of the evi-
dence of the plaintiff lrnd been stricken from the record. 
There is no evidence as far as vou are concerned in behalf of 
the plaintiff, as the Court susfained the motion made by the 
defendants' attorney to strike the evidence of the plaintiff 
as not being sufficient in law, so you have nothing at all in 
behalf of the plaintiff. Is that clear to you gentlemen¥ It is 
the same as if the plaintiff had brought suit and had failed 
to take the stand. That is the result of the Court's action. 
The Juror: That is tlle way I understood it. 
Note: The jury retired at 10 :42 A. ::M:. and returned at 
11 :20 A. l\L with the following· verdict: 
''We, the jury, find for tbe plaintiff m the amount of 
$20,000.00. 
R. ·w. JONES, 
Foreman.'' 
Mr. ,v oodwal'd: I move to set aside the verdict your 
Honor. 
Mr. vVorrell: Your Honor, I would like for you 
page 213 ~ to set it down. 
The Court: It would he verv inconsistent for 
the Court not to set it aside. " 
:Mr. Worrell: My viewpoint is that it would be better for 
the Court to commit one error than two. 
The Court: The Court sustains the motion to set aside the 
·Verdict and enter judgment for the defendants. 
l\fr. ·worrell: To which we except, your Honor. 
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page 214 ~ JUDGE'S CERTIFIC ... i\TE. 
I, Cldye H. Jacob, Judge of the Circuit Court of the City 
of Norfolk, State of Virginia, who presided over the trial of 
the case of James H. Coker t'. l\L :M. Gunter and vV. 0. Gun-
ter., trading as :M. M. Gunter & Son, in said Court on N ovem-
ber 18, 1949, and succeeding· days, do hereby certify that the 
foregoing is a true and correct transcript of the trial of the 
said cause, including all of the evidence adduced, all of the 
exhibits offered in evidence, the instructions to the jury, as 
well as all of the objections to the evidence or any part there-
of offered, admitted, rejected or stricken out, together with 
all motions and objections of the parties, all rulings of the 
Court thereon and all exceptions of the parties thereto, to-
gether with all other incidents of the trial of the said cause. 
As to the original exhibits introduced in the evidence as 
shown by the foreg·oiug report, to-wit: Plaintiff's Exhibits 
1 and 2, and 3 inclusive, and Defendant's Exhibits 1 to 3, in-
clusive, which have been initialed by me for the purpose of 
identification, it is agreed between the attorneys for tlle plain-
tiff and the attorney for the defendants that they shall be 
transmitted to tlle Supreme Court of Appeals of Virginia as a 
part of the record in this case in lieu of certifying to the said 
Court copies of said exhibits. 
page 215 ~ I further certifv that this certificate has been 
tendered to and sig·ned by me within the time pre-
scribed by Section 6252 of the Code of Virginia for tendering 
and signing bills of exception and certificates of record.~ and 
that reasonable notice in writing has been given to the .A.ttor-
ney for the defendants of the time and place at which said 
certificate bas been tendered. 
Given under my hand this 17th day of January, 1950. 
page 216 ~ 
CLYDE H. ,JACOB, 
Judge of the Circuit Court of the City of 
Norfolk, Virginia. 
A Copy Teste: 
CLYDE H. JACOB, 
,Judge. 
CLERK'S CERTIFICATE. 
I, ,,r. Robertson Haneke}, Clerk of the Circuit Court of the 
City of Norfolk, State of Virginia, do hereby certify that the 
foregoing is a true and correct copy of all the testimony, ex-
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hi bits, and otlier incidents of the trial of the case of James 
H. Coker v. M. M. Gunter and W. 0. Gunter, trading as M. M. 
Gunter & Son, and that the ·Original thereof and said copy, 
together with the original exhibits therein ref erred to, duly 
i~itialed and authenticated by the .Judg·e who presided over 
the trial of the said cause, were lodged and filed with me as 
Clerk of the said Court on the 17th clay of January, 1950. 
"\V. ROBERTSON HANCKEL, 
Clerk of the Circuit Court of the Citv of 
Norfolk, Virginia., · 
By T. A. ,v. GRAY, Deputy. 
page 217 ~ CLERK'S CERTIFICATE. 
Virginia, 
In the Clerk's Office of the Circuit Court of the Citv of 
Norfolk, Virgfoia, on the 20th day of January, in the year 
1950. 
I, vY. Robertson Hanckel, Clerk of the Circuit Court of the 
City of Norfolk, State of Virginia, do certify that the fore-
going· is a true and correct transcript of the record in the 
case of James H. Coker r. l\L M. Gunter and W. 0. Gunter, 
trading as M. l\L Gunter &' Son, and Colia l\finggia lately 
pending in said Court. 
I fmther certify tliat tlte f_:mme was not made up and com-
pleted and delive·red until the attorney for th~ -defendants 
had received due notice in writing- thereof and of the intention 
of the said plaintiff to appl~· to the Supreme Court of Ap-
peals of Virginia for a writ of error and supen;eilcas to the 
judgment tl1erein. 
Teste: 
·w. ROBERTSON HANCKEL, 
Clerk of the Circuit Court of the Citv of 
Norfolk, Virg-inia., · 
By T. A. W. GRAY, Deputy. 
}"ce for this transcript $19.75. 
A Copy--Tcste : 
M. B. WATTS, C. C. 
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